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Dear Minister: 


I have the honour of presenting to you my report on A New Refugee 
Status Determination Process for Canada. 


In the pages which follow it becomes, perhaps, even more obvious than 
it was at the outset of my task that the existing refugee-determination process in 
Canada is seriously inadequate. 


The process has undergone considerable evolution over the past two 
decades. In recent years, the impetus for change has gained such momentum that 
further debate is likely to surround only the precise form of the changes which 
should be adopted rather than the need for change itself. 


A number of individuals and associations have played a prominent role 
in this evolutionary development. A variety of observations and recommendations 
have been made. However, there has not yet been an opportunity for a full, yet 
focussed, public discussion on the specific form which our internal refugee- 
determination process should take. 


In accordance with your desire to provide a final opportunity for public 
comment prior to introducing legislative changes, this report attempts to 
articulate, in a broad manner, some of the history, current problems and options 
for change which might be considered. It has drawn heavily upon earlier public 
studies with which the author has been associated as well as a variety of draft 
papers prepared within Employment and Immigration Canada. Nevertheless, the 
views expressed in this document represent only those of the author. 


Yours sincerely 


Ed Ratushny 
Special Advisor 
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SUMMARY OF OBSERVATIONS, CONCLUSIONS AND RECOMMENDATIONS 


CHAPTER ONE: GENERAL BACKGROUND 
l. Refugee Policy: 

The development of a refugee policy, in general, and the concept of a 
Convention refugee, in particular, are of rather recent date in Canada. Prior to the 
end of the Second World War, refugees represented a small and very sporadic portion 
of newcomers to our country. The post-war years led to recognition of the need to 
establish special programs to facilitate their settlement in Canada. In the period from 
1970 to 1980, Canada is seen to have accommodated more refugees per capita than 
any other country in the world. 

Government policy in Canada recognizes that the most effective contribution it 
ean make to resolving this major problem is through providing assistance abroad rather 
than through attempting to settle massive numbers of refugees in Canada. The vast 
majority of refugees accepted for settlement in Canada are selected by Canadian 
officials abroad on the basis of their capacity to settle successfully in our country and 
limited by our own capacity to provide settlement assistance. From time to time, 
Canada also adopts temporary humanitarian programs to assist those who seek 


residence in Canada during a period of conflict or turmoil in their homeland. 


26 Development of the Refugee Determination Process Within Canada: 


The United Nations Convention of 1951 and the 1967 Protocol represent a major 
advance in the evolution of an international response to refugees. A contracting state, 
in whose territory a refugee finds himself, is obliged to make a formal determination 
of that refugee's claim for recognition of his refugee status. In 1969, Canada moved 


decisively by signing the Convention and Protocol, thereby committing us to a refugee 
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policy based upon the needs of people in distress rather than those of the Canadian 
economy. The Immigration Act (1976) specifically adopts the Convention definition of 
a refugee in our legislation and prescribes the procedure for determining refugee 
claims. 

The process appears to be straightforward and relatively simple in design. 
Perhaps with a very small number of claims each year, it could operate effectively. 
However, the basic statutory requirements have necessitated additional procedural 


steps and potential "bottlenecks" which render the process susceptible to delay and 


abuse. Moreover, the refugee-determination process established by the Act lacks one 


x 


_basie component of procedural fairness. 


3. The Existing Refugee-Determination Process in Canada: 
It is obvious from even a brief description that the present statutory scheme is _ 
lengthy and complicated. Moreover, attempts to compensate for apparent weaknesses _ 
_have generated additional procedures which further elongate the process. 


4. Recent Developments: 


While there was general recognition of the progress which the new Act 
represented, difficulties in application soon became apparent. In September of 1980, 


the Minister of Employment and Immigration established a Task Force which made a 


wide range of recommendations and most of these have been implemented. The 
general thrust of three major proposals for change are mentioned here. The first 
(1 y, proposal involved the independence of the Refugee Status Advisory Committee from 
immigration or external policy considerations (but its subordination to the Minister). 


\ _.The second proposal related to attempts to ensure that the Convention refugee 
>} 


\ definition was applied in spirit as well as in accordance with its letter. 


\ 


\ 
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(3) The third was the Task Force's central recommendation (echoing the views of 
other critics) for the need to provide claimants with an oral hearing as part of the 
primary determination stage. On May 2nd, 1983, the Minister of Employment and 
Immigration announced the operation of pilot projects in Montreal and Toronto to 
provide a form of "oral hearing" to claimants. The pilot projects have already 


generated a number of valuable results. However, as the recent Report on Illegal 


Migrants in Canada observed, further improvements and "streamlining" of the process 


are severely hampered by its legislative "straight-jacket" which rigidly specifies the 
steps which must be taken in processing claims. In recent years, the laborious 
procedures imposed by the Act, together with a dramatic increase in claims, have 


created serious delays in the disposition of cases with repercussions throughout our 
Se a ee eee dO ee een Des CHOLULe BRE CuOMese aE 


system of immigration enforcement. 


CHAPTER TWO: THE NEED FOR CHANGE 
ie Anomalies, Inconsistencies and Other Difficulties: 

The awkwardness of the existing scheme has been judicially recognized on a 
number of occasions. This statutory process has invited extensive challenges in the 
courts which have led to greater technicality and convolution which, in turn, often 
encourage further litigation. 

The Immigration Act (1976) only contemplates a claim to refugee status being 
made by a person who is then the subject of a formal inquiry. As a result, persons with 
valid immigration status in Canada would have to violate the Act in order to be 
subjected to an inquiry so that a claim might be made. An Immigration Commission 
policy eliminated the problem of forcing persons to break the law in order to make a 
claim, but it generated other anomalies in the system. One consequence is that two 


claims are now possible. 
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Problems also exist in relation to making refugee claims subsequent to the 
issuance of a removal order or departure notice. Furthermore, there is no mechanism 
in the Immigration Act to deal with refugee claimants faced with a Ministerial 
deportation order. Yet another "gap" exists where an inquiry has resulted in a finding 
of "not deseribed". 

Even though in-status claims were permitted in order to discourage claimants 
from breaching the Act, they are still forced to do so if they wish to obtain 
authorization to support themselves while awaiting a determination. 

Judicial interpretation has resulted in a procedure which is deficient in 
establishing a complete factual basis for determining the claim. The Minister may 
supplement the information established by the examination under oath by considering 
any additional information he wishes, from any other source, in secret, without. 
providing any opportunity to the claimant to respond. Attempts to be more fair to the 
claimant have created anomalies. 

The procedure specified in the Act for an application to the Immigration Appeal 
Board for the re-determination of a refugee claim has led to other rather "technical" 
results as well. 

As the body with the central responsibility for assessing the facts and applying 
the Convention refugee definition to them, the Refugee Status Advisory Committee 
has developed specialized knowledge and experience. However, the extended process 
established by the Act means that the same detailed knowledge and experience are 
required by others as well. 

Specialized administrative decision-making arose, in part, to concentrate such a 
function in a single tribunal which ean best embody and sustain the required expertise. 
There is considerable duplication and additional expense in attempting to re-create 


that expertise in three separate bodies. 
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It may take up to two years from the time of a positive refugee determination to 
the granting of landing in Canada, a status which is significant. It would seem 


appropriate to deal with the issue of prior protection in association with the initial 
determination of refugee status rather than at the later, separate stage. If the 
process is to undergo legislative modification, it would be valuable, as well, to re- 


consider the definition of Convention refugee which is contained in our Act. 


2. Delay and Abuse: a 
The number of persons seeking refugee status in Canada has been growing Pe 


process may have been able to deal comfortably with 500 claims, the greater number 


has generated significant problems. 
The repercussions are felt throughout the immigration system. The problem of 


abuse of the refugee determination process by those wishing to circumvent normal 
immigration procedures or by those merely wishing to remain in Canada for an 
extended period of time is well known. This problem reached near crisis proportions in_ 
the Fall of 1980. 

Not only do such claims assist those who would abuse our immigration system. 
They also create greater delay and corresponding anxiety for legitimate claimants. ie 
There are also more subtle but nonetheless negative side effects. The experience of 


some other countries is instructive. 


a Absence of Oral Hearings: 


The recent modifications to the refugee determination process, which were 
described earlier, have received fairly widespread acceptance. However, a central 


focal point in almost any assessment of the fairness of the existing process continues 


to be the absence of any effective oral hearing. One Federal Court of Canada Justice 


stated unequivocally that the present process was simply "unfair" to the claimant. 


x 4. Conclusion: 
Our present system is riddled with anomalies, inconsistencies and other 
horteomings which have demonstrated that it is both cumbersome and susceptible to 


abuse. Moreover, there is general acceptance of the need for oral hearings. 


CHAPTER THREE: BASIC REQUIREMENTS 
lL, Canada's International Obligation to Refugees: 

Formal international obligations to refugees are stated in very broad terms. 
There are some ten million Convention refugees in the world of whom a small 
percentage are in need of resettlement. In Canada, we have opted for a basic policy 
of resettlement rather than of first asylum and that policy is supported by a geography 
which provides a buffer from mass inflows of refugees. 

Any argument in favour of a broad and open policy of access to Canada by all 
those in need of asylum must face the reality that not only those in need of protection 
from persecution will be attracted. Limited resources dictate a commitment to the 


_as to where they wish to seek asylum. Moreover, there is a serious problem of non- 
meritorious claimants of refugee status. Canada's basic objective, then, is to limit 
direct access to Canada as a place of refuge in order to ensure that asylum is made 
available to the greatest possible number of those most in need of protection. A 


number of factors come into play in making our global choices. Nevertheless, the 


primary consideration must be humanitarian factors such as hardship and the degree of 
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discomfort experienced in the area of first asylum. It appears as though no 
_fundamental change in Canada's policy with respect to the selection of refugees 
abroad is contemplated at the present time. 
In spite of our general policy of selection abroad, persons meeting the definition 
of a Convention refugee will emerge in Canada. On the global landscape their number 
is small. In this context, the 1951 Convention and the 1967 Protocol relating to the 
Status of Refugees have imposed a number of obligations upon Canada. Appropriate 
procedures are, therefore, crucial to the effective implementation and fulfilment of 
Convention obligations. 
The Executive Committee of the UNHCR's Programme addressed the question of ae 
_ what would satisfy the basic requirements for an acceptable refugee determination . 


Standards to assist in judging whether Canada has effectively implemented the 


Convention. 

In order to ensure that claimants are not compelled to withdraw their claims and 
leave Canada because of physical hardship or economic reasons there is also an implied 
obligation for the state to create the conditions whereby claimants can maintain 
themselves or be maintained at least at a minimum level of subsistence. Treatment of 
family members of claimants is another issue which should be considered in relation to 
a new refugee-determination process. 

Finally, such a process should provide for continued input from the Canadian 


representative of the United Nations High Commissioner for Refugees. 


Be Canadian Standards of Procedural Fairness: 
In providing a "fair hearing" or, more basically, "justice", the effectiveness of 


procedural standards can be over-rated. An important factor which is often over- 
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looked is the quality of the decision-maker. Nevertheless, procedural requirements 
ean be valuable in contributing towards a "fair hearing" process. They can also 
influence the manner in which such a process is perceived. 

There is little question that our existing standards meet our international 
obligations in relation to refugee determination. Still, there remains the central, 
glaring weakness of the absence of a satisfactory oral hearing. In the end, it is 
necessary and, indeed, desirable to design our refugee-determination process with 
reference to Canadian standards for similar types of adjudication. 

With respect to judicial review of the processes of statutory decision-makers, 
there have been some important developments in recent years. A notion of procedural 
fairness has been developed which extends beyond the rules of natural justice to 
encompass decision-making which cannot be characterized as "judicial" in nature. 
Finally, it is possible that refugee-determination procedures may be affected by future 
interpretation by the Supreme Court of Canada of Section 7 of the Canadian Charter 
of Rights and Freedoms dealing with "fundamental justice". 

Canadian legislation, judicial decisions and administrative practice suggest that 
our new refugee-determination process should take into account certain procedural 


requirements. However, the fairness of the process will depend not only upon the 


procedural requirements, but also upon the quality of the decision-maker. Where 
refugee claims are involved, a special knowledge, experience and sensitivity are 


extremely important. 


3. Efficiency in the Disposition of Claims: a 


A system which is efficient will also be more humanitarian as it will provide 
bona fide claimants with a rapid determination. A more efficient system will also 


discourage abusive claims. It is crucial that our process have an effective "threshold" 
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mechanism for rejecting claims which have no hope of success. In establishing an 


effective system of preliminary "screening", three issues must be addressed. The first 
involves the criteria for such "hopeless" claims. The second issue relates to who 
should apply the criteria and make this preliminary decision. The third issue relates to 


the form of differential treatment which should be accorded to "clearly unfounded" = 


Cort 
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In addition to the preliminary identification of clearly unfounded claims, it is _ STges = 


crucial to the efficiency of our refugee-determination process that the number of — 


claims. 


stages be drastically reduced. Efficiency would be enhanced by an _ initial 


determination by a single decision-maker with the availability of review by a three- 


member panel. Obviously, duplication must also be avoided. 


4, Enforcement Considerations: C2! ome gpe(S 
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Canada's basic obligation, in this context, is not to return a Convention refugee lou min) 
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who is in Canada. A new process should permit refugee claims to be made 


independently of the enforcement process. | 


Consideration should also be given to removing the function of the Special 


Review Committee as a distinct stage of the refugee-determination process. A 


number of alternatives are possible. 
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The question of permanent residence status for successful claimants is also in ~) 


ALY e 2 
need of review. There should be a direct link between the recognition of refugee s\n 
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_status and the grant of permanent residence. Consideration should also be given to our wn 
Toners i 
obligation under Section 31 of the Convention which prohibits prosecution of refugees >. 50... - 


for what are, in effect, immigration offences connected with gaining de facto asylum 


from a country of persecution. 
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Finally, consideration should be given to the reality that positive determinations 
of sensitive claims from certain countries could adversely affect Canada's bilateral 


ane relations with those countries. The basis of our international obligation is to provide 
Cihinw \ 
<2 Renee refuge to the persecuted. If that obligation can be fulfilled, in exceptional cases, 


CMSRS without creating an untimely international incident, perhaps a mechanism should be _ 
paste: Lee Ea a a 


available to do so. 


\ 


CHAPTER FOUR: ALTERNATIVE MODELS 
l. Introduction: Earlier Proposals: 

During the process of criticism and re-assessment of the existing refugee- 
determination process, a number of alternative models have been advanced. Some of 
these are described. 

S The disruption to the inquiry process caused by refugee claims has led to the 
a suggestion that adjudicators be given the authority to make a preliminary 
Segara SAI determination of refugee claims simply to determine whether or not they are 


(re WLP e Me 
SRG "manifestly unfounded". If so, the regular enforcement process could continue 


uninterrupted by further adjournments. 


In sum, the proposal that immigration adjudicators assume an initial "pre- 


screening" role has considerable merit, at first blush. On further examination, it 


_would only perpetuate some of the problems of the existing system. 


2. The Administrative Model: 

Clearly the most efficient model for determining refugee claims is one in which 
the claim is determined immediately by an immigration enforcement official. The 
procedure could remain entirely informal and flexible. In the initial stages of the 


evolution of our system of refugee-determination, the decision-making was, 


Op emia eto eee Are 
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essentially, administrative. However, that evolution has now reached the stage where 


a change of direction is not likely to receive the support of the Canadian public. 


3. The Judicial Model: 

A judicial trial provides the ultimate model of procedural fairness. Detailed 
rules of procedure are formally established. Are such high standards of procedural 
fairness appropriate for the refugee-determination process? In considering this 
question, it is important to remember that these standards are reached at a 


considerable cost. Such a process is very slow and it is very expensive. It can also be 


insensitive to special dynamics which are operative in some specialized subject areas. 
The shortcomings of judicial decision-making with respect to time, cost and © 
subject expertise all point to the need to establish our refugee-determination process 
determination of refugee status in Canada, not with the courts, but with a highly 
Specialized "quasi-judicial" tribunal. The present role of the Minister would normally 
be incompatible with a quasi-judicial model. OUési -Sudiew Modal 
Vso lives A model could be constructed providing for the initial determination by ~~ 


member of the Refugee Status Advisory Committee and an appeal to the Immigration 


Appeal Board. A second approach might be to eliminate the Refugee Status Advisory 
Committee completely and place the entire refugee status determination process 
within the jurisdiction of the Immigration Appeal Board. A third alternative is to 


transform the Refugee Status Advisory Committee into a Refugee Status 


Determination Board. The newly constituted body could be structured exclusively to 


deal with refugee claims. Of course, judicial review in the Federal Court might still 
be available in relation to whichever model is ultimately selected. 


» 


é 
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Whichever model of decision-making is ultimately adopted, it should permit 
refugee claims to be made independently of the enforcement process. Nevertheless, 
co-ordination between the two processes would be essential. 


A basie re-structuring of the Special Review Committee process may be timely 


4 


( and should be considered by the Canada Employment and Immigration Commission in 


/ conjunction with legislative changes to the refugee-determination process. Another 


corresponding process requiring co-ordination with refugee-determination is that of 


granting permanent residence to successful claimants. Similarly, consideration should 
be given to our obligation under section 31 of the Convention. Finally, any review of 


\ the process which is ultimately adopted should leave room for the Minister to grant 


\ refuge without a formal determination of Convention refugee status through landing 


\_ by diseretionary Order-in-Council. 


Ss 


Whichever decision-making model is adopted, careful consideration must be 
given to incorporating an effective procedure for disposing quickly of hopeless claims. 
The temptation to place this preliminary determination in the hands of enforcement 
officers or immigration adjudicators must be resisted. Once a claim has passed the 
"clearly unfounded" hurdle, i.e., is scheduled for an oral hearing, other consequences 
should flow. 


The basic thrust of any new process envisaged in the models suggested earlier is 


to compress the present, elongated process. In the absence of the examination by a 
senior immigration officer, it would be necessary to establish some form of initiating 
device. The earlier suggestion of the filing of an affidavit by the claimant has 


considerable attraction. The actual hearing would be before a single member. 
This new body should be given, by statute, considerable flexibility to establish 


and vary its procedures. Indeed, technological innovation might be better utilized than 
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it has been to date. The specific procedures and consequences need not be specified in 
the legislation provided it is broad enough to accommodate them and specific enough 
to establish basic guarantees. Other details can be provided by regulations and 
internal rules. 

The review or appellate procedure should provide an opportunity for the claimant 
to address any alleged errors of fact or law which might have been committed by the 
initial hearing member. This proposal contemplates the most complete hearing and <7 

opportunity being provided to the claimant at the initial stage. It is difficult to 
envision a process which could be more wasteful of time, resources and good-will than 
that which presently exists. It is, therefore, likely that reforms along the lines 
outlined here could result in savings to the Canadian taxpayer. There are also non- 
financial "costs" — the potential for abuse and the basic integrity of our system. 


Finally, if the refugee-determination process is to undergo legislative change, re- _ 


ye 
consideration should be given to supplementing the definition of Convention refugee _ x 


which is presently contained in our Act. 


CHAPTER FIVE: CONCLUSION 

The process of determining the validity of refugee claims within Canada does not 
affect a large number of people. However, it does affect a small number of human 
beings in a very intense and dramatic way. While capital punishment has been 
removed from the sentencing powers of the Canadian criminal courts, an erroneous X 


refugee determination could, in effect, result in a death sentence if the applicant is 


_ returned to the country of persecution. 


Our international obligation to refugees must, of course, be fulfilled in tandem i 


with immigration enforcement. Every sovereign state also has an obligation to itself | ee 


and to its citizens to maintain the integrity of its borders. In recent years, the inter- 
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relationship of our national and international obligations has generated conditions 
which require a direct response. 

The largely humanitarian and non-partisan components of the changes which are 
required leave room for optimism that a public and, subsequently, a political consensus 
may be possible. 

The existing refugee-determination process in Canada has serious shortcomings 
which must be addressed as quickly as possible. However, considerable momentum for 
reform already exists. What is required at this stage is to crystallize the specific form 
which legislative changes should take and generate sufficient public support to 
establish the political will to act. 

Successful legislative change will require continued critical judgment as well as 
public support. However, with these elements, Canada's refugee status determination 
process can continue to evolve to the stage where it may be considered a paragon to 


which all nations might aspire. 
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CHAPTER ONE: GENERAL BACKGROUND 


re Refugee Policy: 


The development of a refugee policy, in general, and the concept of a 
Convention refugee, in particular, are of rather recent date in Canada. Prior to the 
end of the Second World War, it was generally accepted that newcomers were 
immigrants who came to improve their economic condition. Canada had on occasion in 
the past accepted groups which had sought refuge from religious and racial persecution 
such as Blacks from the United States and Doukhobors from Russia in the last century. 
Indeed, the Loyalists had come to Upper and Lower Canada largely for political 
reasons. Nevertheless, refugees represented a small and very sporadic portion of 
newcomers to our country. 

The post-war years presented hundreds of thousands of displaced persons in 
Europe longing for resettlement. Still, little thought was given to the development of 
distinet refugee policies and programs. The displaced were accepted as part of a 
broader national policy to develop Canada's economy in the context of the acute 
manpower shortage of the early 'fifties. However, the period from the waves of 
Hungarian refugees in 1956 and 1957 to those from Czechoslovakia in 1968 and 1969 
led to recognition of the need to establish special programs to facilitate their 
settlement in Canada. The effectiveness of these programs in dealing with special 
movements was demonstrated by the resettlement of some 7,000 Asians from Uganda 


and another 7,000 Chileans. 


The large refugee movement triggered by the collapse of the regime in South 
Vietnam generated a massive humanitarian response from the Canadian government 
and public which required a comprehensive refugee policy and related programs. A 


complex system of selection, reception and settlement was developed. In the period 


— 
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from 1970 to 1980, Canada accepted some 110,000 refugees. When this figure is added 
to the acceptance of another 300,000 refugees and displaced persons from 1945 to 
1970, Canada is seen to have accommodated more refugees per capita than any other 
country in the world. 

In setting out Canada's refugee policy, the Immigration Act (1976) recognizes the 
need: 

...to fulfil Canada's international legal obligations with respect 

to refugees and to uphold its humanitarian tradition with 

respect to the displaced and the persecuted. 
There are estimated to be approximately ten million refugees throughout the world 
who fall within the definition contained in our Act. Government policy in Canada 
recognizes that the most effective contribution it can make to resolving this major 
problem is through providing assistance abroad rather than through attempting to 
settle massive numbers of refugees in Canada. Our tax dollars and international 
efforts are able to make a far greater impact in alleviating human misery and tragedy 
if they are concentrated on the areas of crisis where those problems originate. 

The vast majority of refugees accepted for settlement in Canada are selected by 
Canadian officials abroad on the basis of their capacity to settle successfully in our 
country but their numbers are limited by our own capacity to provide settlement 
assistance. The intake of refugees through selection abroad has become one of the 
components in establishing annual immigration levels. For example, the Government- 
assisted acceptance of refugees was set at 12,000 for 1983 of a planned total intake of 
110,000 to 120,000 immigrants. The number of refugees may be increased through 
private sponsorship. 

In arriving at the number of refugees and displaced persons, account is taken of 


the global refugee situation. Within the set figure, allocations are made with 
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reference to the degree of need in different parts of the world and allowance is made 
for contingency situations. There are also wider implications of Canada's general 
policy of refugee selection from refugee camps abroad, such as the influencing of 
neighbouring countries to offer first asylum. 

From time to time, Canada also adopts temporary humanitarian programs to 
assist those who seek residence in Canada during a period of conflict or turmoil in 
their homeland. Such programs are flexible and may provide not only temporary 
refuge but also a relaxation of the rules for landing. Canada has adopted these 
programs in such varied situations as the recent earthquake in Italy, the strife in 


Lebanon and El Salvador and the repression in Poland and Iran. 


Di Development of the Refugee-Determination Process Within Canada: 


The United Nations Convention of 1951 and the 1967 Protocol represent a major 
advance in the evolution of an international response to refugees. A contracting state, | 
in whose territory a refugee is found, is obliged to make a formal determination of 


that _refugee's claim for recognition of his refugee status. The Convention defines 


refugees, in part, as those: 


...who, by reason of a well-founded fear of persecution for 

reasons of race, religion, nationality, membership in a 

particular social group or political opinion... 
are not able to avail themselves of the protection of their country of nationality or 
habitual residence. Further obligations flow from a determination of Convention 
refugee status. 

Canada participated in drafting the 1951 Convention but refused to sign it for 

more than seventeen years. While our practice conformed to the refugee- 


determination criteria set out in the Convention, there was a reluctance formally to 
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limit the Government's prerogative to regulate the admission of victims of 
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persecution. It is assumed that this view was linked to the traditional concern that the 
flow of immigrants to Canada be related directly to national economic conditions and 
needs. In 1969, Canada moved decisively by signing the Convention and Protocol, 
thereby committing us to a refugee policy based upon the needs of people in distress 
Aya Soy.~ rather than those of the Canadian economy. 


The first formal steps to deal with claims for Convention refugee status were 


made in 1973. An inter-departmental committee consisting of members from the 


Department of Manpower and Immigration and the Department of External Affairs 


_was ; established to review refugee claims and make recommendations to the Minister. 
In the review process, the Committee relied upon the Handbook of Criteria for 
Determining Refugee Status issued by the United Nations High Commissioner for 
Refugees. The proceedings were rather informal. However, an appeal was possible to 
the Immigration Appeal Board which had power to grant special relief by determining 
that the appellant was a Convention refugee or would suffer undue hardship or on 
compassionate and humanitarian grounds. 
Seen S The Immigration Act (1976) specifically adopts the Convention definition of a 
| refugee in our legislation and prescribes the procedure for determining refugee claims. 
The Act established a formal procedure which increased the rights of claimants while 
removing much of the discretion previously exercised by the Immigration Appeal 
Board. 

The process established by the Act involves four distinct stages: 

(1) the EXAMINATION of the claimant by a senior immigration officer; 

(2) the review of the transcript of that examination by the Refugee Status 

Advisory Committee and the RECOMMENDATION of that body to the 


Minister; 
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(3) the actual DECISION by the Minister with respect to refugee status; 
(4) possible RE-DETERMINATION of the Minister's decision by the 
Immigration Appeal Board. 

In effect, the legislation formalized the existing practice with some modifications. 
Most importantly, the claimant's rights were recognized in law and specific safeguards 
were included such as the right to a copy of the transcript of the examination and the 
right to retain counsel and to be informed of that right. 

The process appears to be straightforward and relatively simple in design. 


Perhaps with a very small number of claims each year, it could operate effectively. 


However, the basic stages referred to above have necessitated additional procedural 
steps, creating potential "bottlenecks" which render the process susceptible to delay 


_and abuse. Moreover, the refugee-determination process established by the Act lacks | (| 
8 
one basic component which would greatly enhance its procedural fairness. That is the | Orm\ 
ego ; 
opportunity of the person whose credibility is being assessed to be heard directly by 5 
the person(s) making that assessment. 
ae The Existing Refugee-Determination Process in Canada EXISTING “WROCESS 


The Immigration Act contemplates that all claims to refugee status be made 


\ Tague 
during the course of an inquiry conducted by an adjudicator under the Act. Thus, eal 
ordinarily, a refugee claim requires that an inquiry be adjourned and subsequently 
resumed once the refugee-determination process has run its course. | 

When the inquiry is adjourned, an "examination under oath" must be scheduled. (2 ae 
In addition to the senior immigration officer conducting the examination, counsel must apis 2 
be accommodated as well as a reporter and, often, a translator. 

Once this examination has been completed, a transcript must be prepared. Since (FPepaakie 


the decision-maker will be relying almost exclusively upon this transcript for findings of L 
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of credibility, the quality of translation and transcription assumes great importance. 
Indeed, criticisms of the quality of transcripts in the past led to the establishment of 
an additional, informal procedure. This involves a delay in the consideration of the 
transcript for seven days to provide the claimant with an opportunity to submit any 


eorrections which he or she considers should be made. 


(iy Lonens \ The transcript must then be reviewed by officials (as opposed to members) of the 
ROLE aches 

; : is) Refugee Status Advisory Committee (RSAC) in order to expedite the work of that 
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{ RSAC body. Claims which are classified as "manifestly unfounded" are dealt with summarily — 


b hunt 4 by the Committee. Nevertheless, any Committee member may read the transcript of 
ham oh 4 any claim and call for a full review. Certain safeguards have also been introduced in 
dealing with manifestly unfounded claims. For example, no claims from traditionally 
refugee-producing countries are treated as manifestly unfounded. Nor is a claim 
automatically considered to be manifestly unfounded simply because it is from a 


country which does not normally produce refugees. 

3 RS &C | 
~Cinsthors 
Alitin wc country in question. Such information may be present to the minds of Committee 


i \aAgu \\ AGW’: : : : ; 
FF aaah members through general reading on their part, through experience in other cases or 
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In considering claims, the Committee must consider political conditions in the 


through specific inquiries which they might initiate. However, since they do not see 
the claimant personally, they are unable to raise matters which are apparently 
prejudicial to a case but which were not raised during the examination. Since the 
claimant might be able to provide a convincing refutation, an opportunity must be 
provided to do so. The result is another informal procedural step whereby the 
examination is re-opened and the additional evidence presented or new issues raised. 


During the consideration of claims by the RSAC, a representative of the United 


Nations High Commissioner for Refugees is invited to participate in the discussion, 
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although not to vote upon the ultimate recommendation. Once such a recommendation 


has been reached, it is transmitted to the Minister. 


Since it is not possible for the Minister to consider every claim personally, he has 


delegated his responsibility in this area to senior government officials as is permitted  _. 


6 \ Ao VLA 
by the Act. Such delegates conduct a thorough review of the RSAC recommendations. dh eras 
NOW AS 


The Minister has instructed his delegates that their primary concern should be with PRSAc 


respect to negative determinations. Positive recommendations based on giving the ALCLILWy 


Fe 


PL Mabe: 
claimant the benefit of the doubt in relation to credibility are not to be rejected 


except where there is clear and obvious reason. Where, infrequently, the delegate 


cannot accept a positive recommendation, that delegate's reasons are articulated and 


the Minister will review the case personally. Occasionally, due to the nature of the (7) MusGe 


moe BICES 


claim or its sensitivity, the Chairman of the RSAC may refer it directly to the ee 
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Minister for personal review. 


Once a determination has been made by the Minister (whether personally or by 


the delegate), both the claimant and the examining officer are informed in writing. If 


the determination is positive, the inquiry must be resumed to establish whether the 


person should be removed, nevertheless, because he or she is a serious criminal, 
J—C\rnceh 
Z 5 "his ar 
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If the determination is negative, another informal procedure is followed before _ postive 


terrorist or security risk. 


the decision is sent. The case is first referred to a Special Review Committee of | 


senior departmental officials. This Committee considers whether there are (4) Spee | 
compassionate or humanitarian factors (within specified guidelines) which warrant (omis (ou ho 
Ay Cxxh 5 
notwithstanding the denial of his claim. ree en 
“Chins 


special authorization being given to the unsuccessful claimant to remain in Canada 


Where a claimant has been determined not to be a Convention refugee and does ~ 


not warrant compassionate or humanitarian consideration, he or she may apply to the 
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Immigration Appeal Board for a "re-determination". Where that occurs, resumption of 


the inquiry is postponed until the Board has made a final adjudication. The procedure 
for seeking a re-determination is, itself, in two stages. 

At the first stage, the applicant submits the transcript and other documentary 
evidence. The Board must then decide if there are reasonable grounds for believing 
that the claim could be established. If not, the application is dismissed and the inquiry 
is resumed. 


If the Board finds that such grounds do exist, it will allow the application to 


proceed to a full re-determination hearing. The claimant may appear personally at 


such a hearing and may be represented by counsel. 

Finally, the unsuccessful claimant may seek judicial review, particularly of the 
decisions of the Board, in the Federal Court of Canada. 

It is obvious from this recitation that the present statutory scheme is lengthy 
and complicated. Moreover, attempts to compensate for apparent weaknesses, have 


generated additional procedures which further elongate the process. 


4. Recent Developments 


While there was general recognition of the progress which the new Act 
represented, difficulties in application soon became apparent. Criticism by voluntary 
agencies, the legal profession and academics began to develop. In September of 1980, 


the Minister of Employment and Immigration established a Task Force which, one year 


later, provided a comprehensive Report on The Refugee-Determination Process in 


Canada. 


A wide range of recommendations was made and most of these have been 
implemented. The general thrust of three major proposals for change are mentioned 


here. 
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C1) _The first involved the independence of the Refugee Status Advisory Committee Gack, a 


from immigration or external policy considerations (but its subordination to the Treat fe 


Minister). In this respect, a new Chairman was appointed with no previous operational nee . 
attachment either to the Department of External Affairs or the Canada Employment 
and Immigration Commission. New and improved physical facilities have been 
provided, removed from the Commission. Officials appointed to the Committee now 
serve on a full-time basis without additional departmental responsibilities. Additional 
part-time, non-governmental members have been appointed reflecting some regional 
representation. Steps have been taken to provide a greater internal capacity to 
collect and distribute to members, up-to-date "country" information. 
(2) The second proposal related to attempts to ensure that the Convention refugee 
definition was applied in spirit as well as in accordance with its letter. The Minister 
has issued detailed guidelines on the application of that definition and the assessment 
of credibility. The principle of "the benefit of the doubt" is to be applied in both X 
)respects. Tie votes are now resolved in favour of the claimant. The role of the 
| Minister's delegate has been more precisely defined as described earlier. 
other critics) for the need to provide claimants with an oral hearing as part of the 
_primary determination stage. The Report recommended that the RSAC immediately 
provide oral hearings to the extent possible under the existing Act. However, it added: 


(4) The Immigration Act should be amended to replace the present 


refugee determination process with a central tribunal which 
would hear and determine refugee claims. If such a full hearing 
process is established at the first level of refugee 
determination, the concept of a re-determination should be 
eliminated. 
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The Report recognized the significant increase in cost which would flow from 
attempting to provide full oral hearings within the existing process. However, as an 
entirely alternative process to replace the present drawn-out procedures, different 


considerations apply. 


7? 

liLor On May 2nd, 1983, the Minister of Employment and Immigration announced the 
Jeusecrs ; : 
wath niet operation of pilot projects in Montreal and Toronto to provide a form of "oral hearing" 
if ATUKS + to claimants. .To avoid any possibility of legal challenges, the "oral hearing” in 


question is limited in form. The RSAC member attends the examination under oath as 
a silent observer. Following the conclusion of the examination, the member conducts 
a separate interview with the claimant. The RSAC member then submits a summary 
of the case together with a recommendation to the RSAC Chairman who may concur 
and refer the recommendation to the Minister's delegate. Alternatively, the Chairman 
may refer the case for review by a Committee panel. 

Ds The pilot projects have already generated a number of valuable results. It has 


been possible to move many of the "clear" cases through the system much more 


quickly. Moreover, the number of marginal cases has been greatly reduced. There 


appears to be much more certainty in the recommendations of individual members 
after observing the claimant in person. In other words, the quality of « decision-making — 
_may have _Improved, Cases dealt with under the pilot projects also seem to be the 
subject of far fewer adjournments than normally occurs. Finally, the length of the 
interviews by RSAC members has tended to be relatively short. This may be related, 
in part, to the perception that the quality of examinations by senior immigration 
officers appears to be enhanced by the mere presence of the RSAC member as an 
observer. 


However, as the recent Report on Illegal Migrants in Canada observed, further 


improvements and "streamlining" of the process are severely hampered by its 
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processing claims. In recent years, it has been the subject of abuse by some claimants 


with little chance of success, who claimed refugee status in order to be permitted to 
remain in Canada while their claims were being processed. The laborious procedures 


delays in the disposition of cases, with repercussions throughout our system of 


immigration enforcement. 


legislative "straight-jacket" which rigidly specifies the steps which must be taken in_ 


imposed by the Act, together with a dramatic increase in claims, have created Serious | 


4 


© 


=o 


CHAPTER TWO: THE NEED FOR CHANGE 


ih: Anomalies, Inconsistencies and Other Difficulties: 


(a) Introduction: 

The awkwardness of the existing scheme has been judicially recognized on a 
number of oeeasions. One Federal Court of Appeal Justice referred to it as a system 
which contains a "somewhat unusual authority" and one which "gives rise to 
understandable concern". 

This statutory process has invited extensive challenges in the courts which have 
led to greater technicality and convolution which, in turn, often encourage further 
litigation. The Supreme Court of Canada presently has under reserve, a challenge to 
the existing process based upon the Canadian Charter of Rights and Freedoms as well 
as fundamental principles of Administrative Law. The discussion which follows is not 
a comprehensive survey of the difficulties emerging from the existing law and 
practice. Nevertheless, it does illustrate a number of serious flaws in the current 


design. 


(b) When and Where a Claim May Be Made: 
The Immigration Act (1976) only contemplates a claim to refugee status being 


made by a person who is then the subject of a formal inquiry. As a result, persons with 
valid immigration status in Canada would have to violate the Act in order to be 
subjected to an inquiry so that a claim might be made. In June of 1979, the Canada 
Employment and Immigration Commission adopted a policy of accepting claims to 
refugee status in Canada even though the claimant is "“in-status". While this 
eliminated the problem of forcing persons to break the law in order to make a claim, it 


generated anomalies in the system. 
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One consequence is that two claims are now possible. Since in-status claims are 
not "statutory", the right to make a claim in accordance with the Act cannot be denied 
if the person goes "out-of-status", even though an in-status claim already has been 


made. Thus, the inflexibility of linking refugee determination to the enforcement 


process has, again, created an additional procedural step which extends the process 


_and, in this ease, results in totally unnecessary duplication. 


Nor is the making of a second "statutory" claim necessarily frivolous on the part 
of the claimant. It is necessary if the claimant is to seek a re-determination by the 
Immigration Appeal Board since an in-status claimant does not fall within the 
statutory conditions permitting an application for re-determination. 

A further anomaly arises in relation to the availability of work authorizations. 
This is discussed under the next sub-heading. 

Problems also exist in relation to making refugee claims on the "other side" of 
the inquiry process. Claims made subsequent to the issuance of a removal order or 
departure notice cannot, in law, be considered. Nor may an inquiry be re-opened for 
the purpose of a claim being made. Whether or not this situation is desirable, it 
represents an inflexibility in terms of when claims may be made. 

Furthermore, there is no mechanism in the Immigration Act to deal with refugee 
claimants faced with a Ministerial deportation order. While removals are normally 
conducted through the inquiry process, holders of a Minister's permit must occasionally 
be removed by means of a Ministerial removal order which precludes a normal inquiry 
under the Act. Thus a "statutory" refugee claim is not possible. Nor is a claim 
permitted outside of the inquiry since a favourable determination by the Minister 
would be in direct conflict with the recently issued deportation order. 

Yet another "gap" exists where an inquiry has resulted in a finding of "not 


described". The subject of the inquiry, as a result of the favourable adjudication, is 


s)Aue 


not in a position to make a refugee claim. Nevertheless, the Minister may appeal that 
adjudication. If the appeal is successful, there is no provision in the Act for a refugee 
claim to be made. In recent cases, the Immigration Appeal Board has referred such 
eases back to adjudicators to re-open the inquiries and deal with the refugee claims. 
However, such a procedure is clearly not contemplated by the Act. 

With respect to the venue of claims, inquiries are often conducted at the port of 
entry. However the claimant's intended destination with corresponding friends, advice 
and living support may be some distance away. There has been some desirable 
flexibility in transferring inquiries to intended destinations. Nevertheless, this 

\ represents another additional step in the total process. 
\ 

(c) Employment Authorizations: 

The Immigration Regulations provide that claimants have the right to apply for. 
employment authorizations for the period pending determination of their claims. © 


However, the courts have decided that these provisions are not available to in-status 


claimants. Thus, even though in-status claims were permitted in order to discourage 
claimants from breaching the Act, they are still forced to do so if they wish to obtain 
authorization to support themselves while awaiting a determination. This situation 
also has been the subject of adverse judicial comment. 

The courts have also held that the processing of an application for an 
employment authorization by a claimant cannot be delayed pending completion of the 
examination under oath. The implication of this result is that the granting of work 
permits cannot be related to the merits of the claim which is actually made. The 


value of such linkage is discussed further in Chapters Three and Four. 


(d) Evidentiary Problems: 
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The Immigration Act provides that when a refugee claim has been made, the 
claimant "shall be examined under oath by a senior immigration officer respecting his 
elaim". The courts have interpreted this provision in a restrictive manner, holding 
that the officer may not, without the consent of the claimant, refer to information 
adverse to the claimant. Officers have been held to act improperly in allowing 
witnesses other than the claimant to testify. The net result is a procedure which is 
deficient in establishing a complete factual basis for determining the claim. 

The Federal Court of Appeal has stated in broad terms that the Minister has a 
duty to act "fairly" in determining refugee claims. However, more concrete rulings 
have left that general requirement with little practical content. For example, the 
Minister may supplement the information established by the examination under oath by 
considering any additional information he wishes, from any other source. However, 
there is no obligation to bring prejudicial information or objections to the claim to the 
attention of the claimant. The Minister may consider such matters in secret without 


providing any opportunity to the claimant to respond. 
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Minister, is more generous to claimants than what is required of it by law (at least to 


date). A procedure has been adopted whereby the claimant has an opportunity to rebut 
prejudicial information in its possession. Not only is this procedure more fair to the 
claimant but the information in question may also take on greater significance if the 


claimant is unable to provide a reasonable response. 


However, the courts have held that since it is improper for the senior 


immigration officer to introduce such evidence, it must be kept "off the record" of the 
official transcript. We are left with the anomalous situation that while such 


information properly may be considered by the RSAC and the Minister, it must not 


age 


appear on the transcript or be considered by the Immigration Appeal Board. 


Otherwise, the Board's decision may be quashed by the courts. 


The procedure specified in the Act for an application to the Immigration Appeal 
Board for the re-determination of a refugee claim has led to other rather "technical" 


results as well. For example, the failure to file an exhibit to the examination under 
oath was found to justify setting aside a Board decision reached after full 
consideration of all materials filed, even though the content of the exhibit was "more 
or less" read into the record. It has been held, as well, that the Board could not 
consider the transeript of a relative of the claimant, which was filed on the 
application for re-determination. However, if that testimony had been appended to 
the declaration under oath of the applicant, it likely would have been accepted (since 


affidavits may be introduced in this manner). 


This rather narrow approach to the consideration of material which is presented 
is in stark contrast to the matters "within the knowledge" of Board members which 


they are permitted to take into account. The courts have held that they may consider 
knowledge of a general nature acquired in common with members of the general public 
throughout their lifetime. They are also entitled to take into account information 
acquired from time to time in other cases. This formulation extends far beyond the 
rules related to "judicial notice" and leaves the applicant in the position of not 


knowing what matters must be refuted. 


The burden upon the applicant to establish that a re-determination hearing 
should be held is unusually strict for an entirely documentary application. (Indeed, 


prior to the current Act, an oral hearing was granted for every such application). The 
courts have held that it is not sufficient for the Board to decide that the facts alleged, 
if true, could establish a refugee claim. The Board must also decide whether the 


allegations of fact could be proven. In other words, the claimant's credibility must be 
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assessed at this preliminary stage without having had the opportunity to hear that 
claimant. The Board must find, on balance, that the applicant will (not might) be able 
to prove at a full hearing that he or she is a Convention refugee. Any doubt must be 


resolved against the applicant. 


(e) The Problem of Expertise 
As the body with the central responsibility for assessing the facts and applying 
the Convention refugee definition to them, the Refugee Status Advisory Committee 


has developed specialized knowledge and experience. Reference materials are 


accumulated and up-dated. Board members discuss claims together on a regular basis 
and see a wide spectrum of claims made in all regions of Canada. 

However, the extended process established by the Act means that the same 
detailed knowledge and experience are required by others as well. The senior 
immigration officer will not be able to conduct an adequate examination without 
special knowledge, experience and sensitivity in relation to refugee claims. 

The need is magnified at the level of the Immigration Appeal Board as the only 
hope of the claimant to obtain an oral hearing before the body which will ultimately 
adjudicate the claim. The Task Force Report observed that: 

...the IAB has been criticized on oceasion for a lack of 
expertise in refugee matters. The unique position and problems 
of refugees may require a special sensitivity which the present 


size and distribution of the Board do not permit all members to 
develop. 


The Canadian representative of the United Nations High Commissioner for Refugees 
referred specifically to this problem in suggesting that the important function of me 


reconsidering these claims should be exercised by persons who can devote themselves 
completely to this task. 
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Specialized administrative decision-making arose, in part, t centrate such a 
A function in a single tribunal which can best embody and sustain the required expertise. 
There is considerable duplication and additional expense in attempting to re-create 


that expertise in three separate bodies. 


(f) Problems Related to the Right to Remain: 


When a claimant has been determined to be a Convention refugee, he or she is 
ordinarily given a Minister's permit to remain in Canada. The initial inquiry is then 
resumed to ensure that the refugee does not fall within the proscribed security or 
criminal conduct categories. Finally, processing for landing by Order-in-Council will 
proceed. The result is that it may take up to two years from the time of a positive 
refugee determination to the granting of landing in Canada, a status which is 
significant. 

Moreover even following a positive determination, a Minister's permit will not 
be given where the Convention refugee is already protected by or returnable to a 
country other than one where his or her life or freedom will be threatened. In such 
circumstances, the refugee will have to be returned to the country which had 
previously offered protection. 

It would seem appropriate to deal with the issue of prior protection in 
association with the initial determination of refugee status rather than at the later, 
separate stage. If that were done, it might be possible to grant landing following 
refugee-determination (including prior protection) subject only to an objection being 
filed by the Commission in relation to the proscribed categories. In the latter case, an 


inquiry could be convened but otherwise inquiries could be eliminated at this stage. 


Delay Ano Aguse 


-19- 


(g) The Convention Refugee Definition: 


If the process is to undergo legislative modification, it would be valuable, as_ 


well, to re-consider the definition of Convention refugee which is contained in our 
aie ey om ee ene ee Oe ee ee ey ee ny ee 


Act. While it does reflect the definition in the United Nations Convention, it does not 


refer to the Convention's exclusion and cessation clauses. Anomalies can result. For 


example, persons who have participated in the persecution of others may be 


recognized as Convention refugees in Canada even though other signatory countries 


would not grant them that status. 


DELA ANO ABUSE 
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ay, Delay and Abuse: 


B 
The number of persons seeking refugee status in Canada has been growing 


NS 
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annually from some 500 claims in 1977 to 2,800 claims in 1982. While the present 


process may have been able to deal comfortably with 500 claims, the greater number 


has generated significant problems. The extended nature of that process, in 


particular, has made it difficult to cope with these problems. A situation has been 


created whereby a person who pursued every legal avenue could remain in Canada for 
approximately 1,200 days before being removed. Approximately 200 days may pass 


before a claim is even received by the primary assessor, i.e., the Refugee Status 
Advisory Committee. It is difficult to execute a "blitz" to attack a backlog when co- 
ordination is required between adjudicators, senior immigration officers, court 
reporters, RSAC members, the Minister's delegates, the Special Review Committee, 
the Immigration Appeal Board (at two stages) and the Federal Court of Appeal, all 
operating in sequence. Even with absolute maximum efficiency from each component 
the time line from claim to positive determination or removal is unacceptable. at 5 


The repercussions are felt throughout the immigration system. For example, an 


adjudicator is obliged to adjourn where a claim to refugee status is made, whether or 


| 
| 
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not such claim is ultimately determined to be legitimate or manifestly unfounded. aS) 
Be ay é of September 30, 1983, there were 8,731 inquiries adjourned pending determination of 
refugee status. If all new inquiry work had been temporarily halted and only those 
8,731 inquiries resumed, that would represent more than a full year's work for the 
Adjudication Directorate. The cost of such delay is considerable since for each inquiry 
which is adjourned, an additional sitting must be scheduled and held. 
Buse The problem of abuse of the refugee determination process by those wishing to 


circumvent normal immigration procedures or by those merely wishing to remain in 


Canada for an extended period of time is well known. Reports have been received of 


certain travel agents abroad making travel arrangements for multiple claimants who 
have read in local newspapers of the ease of claiming refugee status in Canada and of 
obtaining permission to work while awaiting the determination of claims. 


Si “Hc Ie This problem reached near crisis proportions in the Fall of 1980 when Canada 


was faced with an influx of visitors from one region of India who all made refugee 


claims, Although these claims were almost inevitably assessed to be "manifestly 
unfounded" they had to be permitted to work their way through the system in the 
normal manner imposing further delay, cost and the threat of ultimate collapse of that 
system. Of course, such a dire result was avoided by the imposition of a visitor's visa 
requirement upon India. However, while a comprehensive visa requirement may be the 
only alternative in extreme cases, it would be preferable if the refugee-determination 
process were able to rid itself quickly of frivolous claims thereby preventing such 
serious problems from developing in the first place. 
Not only do such claims assist those who would abuse our immigration system. _ 

They also create greater delay and corresponding anxiety for legitimate claimants. 
Moreover, community support systems and direct financial aid from governments are 


taxed by unworthy recipients and by a prolonged period before final settlement of 
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legitimate claimants can occur. There are also more subtle but nonetheless negative — Vee 
side effects. A form of "compassion fatigue" can be generated amongst volunteers in 
GSU eRe CERN IGN Ss liey Spi AUN BEC epSATiIy rONerbupdeNedvn,, Generalypubuc 

tolerance will also diminish when a process demonstrates itself to be susceptible to 

abuse. _ 

The experience of some other countries is instructive. There are examples of West 
backlogs of up to six and seven years in dealing with refugee claims. In Germany, the 's Oring 
number of annual claims had reached 108,000 by 1980. It is estimated that, last year, | | 
the German Government spent some $250 million on welfare payments to support 
claimants awaiting determination, a sum of money which could bring tremendous value 
in dealing with refugee problems at their source. 

Dramatic steps were taken by Germany to modify its refugee determination 
procedures with the result that claims plummeted to approximately 49,000 in 1981, 

33,000 in 1982 and an estimated 20,000 for 1983. Such modifications essentially 
involved an effective system of preliminary screening and a reduction in the number of 
levels of appeal. Canada is in the fortunate position of being able to deal with such 
potential problems before they materialize. However, that is no reason for any sense 


of complacency. 


Se Absence of Oral Hearings: 


The recent modifications to the refugee determination process, which were 
described earlier, have received fairly widespread acceptance. However, a central 


focal point in almost any assessment of the fairness of the existing process continues 
to be the absence of any effective oral hearing. 


The deficiency of a system which assesses credibility without actually seeing the 


subject has been discussed in the Task Force Report and there is no need to repeat 
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that discussion here. However, that Report represents only one voice in a now 
apparently well-established consensus that oral hearings should form an essential 
feature of a new refugee-determination process. At a conference following the 
Report, one Federal Court of Canada Justice stated unequivocally that the present 


process was simply "unfair" to the claimant. 


4. Conclusion: 

The need for change is obvious. Our present system is riddled with anomalies, 
inconsistencies and other shortcomings which may not have been foreseeable when it 
was established. However, subsequent judicial interpretation and increasing pressure 
created by international conditions have demonstrated that our system is both 
cumbersome and susceptible to abuse. Moreover, there is general acceptance of the 
need for oral hearings. 

The challenge, then, is to devise a system which will meet our international 
obligations and achieve acceptable standards of fairness without imposing undue cost 
burdens upon the taxpayer or other undue burdens upon the enforcement and other 


components of our immigration system. 
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CHAPTER THREE: BASIC REQUIREMENTS 


ins Canada's International Obligation to Refugees: 
(a) Refugees Abroad: 


Formal international obligations to refugees are stated in very broad terms. The 
Universal Declaration of Human Rights provides: 
14(1) Everyone has the right to seek and enjoy in other 
countries, asylum from persecution. 


The final act of the Conference that formulated the 1951 Convention on refugee 


status resolved: 
...that Governments continue to receive refugees on their 
territories and that they act in concert in a true spirit of 


international co-operation in order that these refugees may find 
asylum and the possibility of resettlement. 


The territorial declaration of the General Assembly of 1967 was more specific: 


De Where a State finds difficulty in granting or continuing to 
grant asylum, States individually or jointly or through the 
United Nations shall consider in a spirit of international 
solidarity appropriate measures to lighten the burden on 
that state. 
As pointed out earlier, our own Immigration Act refers to Canada's "humanitarian 
tradition with respect to the displaced and the persecuted" as well as to any 
international legal obligations. 
There are some ten million Convention refugees in the world of whom a small 
percentage are in need of resettlement. Canada's basic policy in relation to refugees 


has been to select refugees abroad for resettlement in Canada based upon the general 


consideration of how our resources can best be deployed and the specifie consideration 
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of the capacity of individual refugees to settle successfully in Canada. In sum, we 
have opted for a basie policy of resettlement rather than of first asylum and that 
policy is supported by a geography which provides a buffer from mass inflows of 
refugees. 

Countries of first asylum are those which have tended to be open to spontaneous 
inflows. Countries such as Austria and Italy have been eminently successful. 
However, neither nas been a country of significant resettlement so that they are, 
essentially, countries of transit or temporary asylum for refugees en route to countries 
of permanent resettlement. 

Some critics have described resettlement as a "clean hands" approach to 
humanitarianism that lacks the unconditional commitment typical of first asylum 
countries. Because resettlement countries make choices based on their own views as 
to resettlement priorities, in terms of both numbers and types of refugees to be 


resettled, their efforts have been characterized as self-serving. 


On closer examination, however, resettlement can validly be described as one of 
the pillars upon which the international refugee relief system is based. Refugee 


outflows cannot always be managed or contained within the region where the exodus 
has been caused, even if the international community is willing to pay the entire cost 
of local resettlement. If repatriation is unlikely in the long term and local 
resettlement cannot take place, resettlement out of the area is imperative as a 
condition for the country of first asylum to grant admission. Without receiving 
countries willing to share the burden with countries of first asylum in more than a 
financial sense, the whole structure of relief is weakened and the principle of 

Perhaps even more important is the question of oppressed minorities and 


political prisoners. To reach out to oppressed people still in their own countries, the 
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resettlement option is the only one available as obviously one cannot apply interim 
solutions in such circumstances. 
Any argument in favour of a broad and open policy of access to Canada by all 


those in need of asylum must face the reality that not only those in need of protection 


from persecution will be attracted. With ten million refugees in transitional situations _ LOuG 
"f / 
throughout the world, any system that confers rights must be insulated from flows of 


refugees seeking only to better their conditions of asylum. Limited resources dictate 
a commitment to the basic goal of ensuring protection rather than responding to the 
preferences of refugees as to where they wish to seek asylum. 

Moreover, there is a serious problem of non-meritorious claimants of refugee po 
_Status. The flow of undocumented migrants in the world has been estimated at 50 to 
70 million people. This is a massive number of individuals who cannot find legal — 
outlets for the pressures on them to migrate in order to better their lives. They tend 
to flow into whatever legal or illegal opportunities might become available even if 
that may be only to give some slight "toehold" in a developed country. It is an 
unfortunate fact that humanitarian protection and assistance mechanisms are 
vulnerable because they tend to offer access and survival benefits which are also 
attractive to migrants who are not at risk of persecution but are seeking improvement 
of their economic condition. 

Canada's basic objective, then, is to limit direct access to Canada as a place of 


refuge in order to ensure that asylum is made available to the greatest possible 


number of those most in need of protection. A number of factors come into play in 


making our global choices. For example: 
1) The available alternatives must be considered. The UNHCR prefers local 


reintegration and development programs over third country resettlement. 
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2) The intensity of persecution often generates support for resettlement of certain 
refugees in Canada. However, this factor should not cloud more basic 
considerations such as the availability of local settlement in the country of first 
asylum. 

3) The priorities of Canadians, generally, must be considered. Refugee-assisting 
groups in particular, must be heard since their commitment is a crucial 


component of successful resettlement. 


a 


Ch An hs 4) The allocation of limited financial and human resources creates difficult choices. 
K Volume Some countries focus all of their efforts on a small number of refugees with 
Roergient | a 

a special difficulties. Canada has tended to be a "volume" recipient. 


ae 


5) Canadian choices cannot be made in isolation from the activity of other 
countries. Regional solidarity might suggest a greater role in this hemisphere 
than has occurred in the past. 

6) The fundamental consideration must be humanitarian: What area of the world is 
in most need of third country resettlement by us at the time in question? Of 


course, the previous factors contribute to the assessment of this one. 


x, In selecting individuals for resettlement in Canada, priority should be accorded 


to those for whom resettlement is an imperative. In this context, we can offer 


assistance to those who may not meet the strict criteria of the Convention refugee 
definition (but who are in refugee-like situations) or to oppressed persons within their 
own country. The potential for successful establishment in Canada is an important 
factor in assessing refugees abroad since ease of resettlement expands the number to 
whom relief may be made available. Nevertheless, the primary consideration must be 
humanitarian factors such as hardship and the degree of discomfort experienced in the 


area of first asylum. 
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It appears as though no fundamental change in Canada's policy with respect to 


the selection of refugees abroad is contemplated at the present time. 


(b) Refugees Within Canada: 


In spite of our general policy of selection abroad, persons meeting the definition 


of a Convention refugee will emerge in Canada. On the global landscape their number 


is small. Nevertheless, there may be a valuable "safety-valve" effect in permitting 


valid claimants within Canada to remain and re-settle here. 


In this context, the 1951 Convention and the 1967 Protocol relating to the Status 


of Refugees have imposed a number of obligations upon Canada, including the 


following: 


ig 


Article 31 of the Convention obliges Canada not to impose penalties on refugees 
who enter or are present illegally in the country, provided: they have come 
directly from a country of persecution; they present themselves without delay; 
and, they show good cause for such illegal entry or presence. 

Article 32 regulates the circumstances in which refugees lawfully staying in a 
Contracting State may be expelled. Expulsion is limited to the most serious 
grounds i.e., national security or public order. Moreover, expulsion may only 
occur "in pursuance of a decision reached in accordance with due process of 
law". If expelled, the refugee must be allowed a reasonable period of time to 
find another country which will accept him. 

Article 33 establishes the principles of non-refoulement. By this provision, 
Canada is expressly prohibited from expelling or returning a refugee to a country 
where his life or freedom would be threatened. 

A number of articles also impose obligations upon the host country to accord 


certain advantages to a refugee lawfully on its territory. These include such 
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matters as freedom of religion, elementary education, public relief, social 


security and others. 


Canada has an obligation to comply with these requirements and to co-operate 
with the United Nations High Commissioner for Refugees in the supervision of the 
application of the Convention provisions. However, there is no obligation upon Canada 
to meet these requirements through the enactment of legislation nor to incorporate 
any of the U.N. provisions into domestic law. 


Moreover, it should be noted that the Convention itself imposes no direct 
shart ch as Ri alll cdi Mh ltd te thle tetas ealaeie rhe RIE NS AGN 


obligation to establish a refugee status determination structure and offers no guidance 
in the matter of procedures for that purpose. Nevertheless, Canada has specifically 


incorporated the Convention refugee definition into our Immigration Act together with 
specific procedures for determining refugee status and for subsequent review. This 
approach recognizes that it may be futile to define a status and attach certain rights 
to it, if the system of determining that status is deficient. Appropriate procedures 
are, therefore, crucial to the effective implementation and fulfilment of Convention 


obligations. 
It is not surprising that the Convention does not attempt to impose specific 


Ox 


procedures upon Contracting States. Each country has its own decision-making 
institutions, processes and traditions to which the refugee-determination process must 
be adapted. A majority of the States which are parties to the Convention have now 
established formal refugee-determination procedures. They vary on the spectrum of 
judicial and administrative decision-making and a variety of review and appeal 
procedures also exists. One country has simply delegated the entire function to the 


local representative of the United Nations High Commissioner for Refugees. 
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The Executive Committee of the UNHCR's Programme addressed the question of 


what would satisfy the basic requirements for an acceptable refugee determination _ 


process and, in 1977, reeommended the following essential guarantees: 


(i) The competent official (e.g., immigration officer or 
border police officer) to whom the applicant addresses 
himself at the border or in the territory of a Contracting 
State should have clear instructions for dealing with cases 
which might come within the purview of the relevant 
international instruments. He should be required to act in 
accordance with the principle of non-refoulement and to 
refer such cases to a higher authority. 


(ii) The applicant should receive the necessary guidance as to 
the procedure to be followed. 


(iii) There should be a clearly identified authority--wherever . 
possible a single central authority—with responsibility for 
examining requests for refugee status and taking a 


decision in the first instance. 


(iv) The applicant should be given the necessary facilities, 
including the services of a competent interpreter, for 
submitting his ease to the authorities concerned. 
Applicants should also be given the opportunity, of which 
they should be duly informed, to contact a representative 
of UNHCR. 


(v) If the applicant is recognized as a refugee, he should be 
informed accordingly and issued with documentation 
certifying his refugee status. 


(vi) If the applicant is not recognized, he should be given a 
reasonable time to appeal for a formal reconsideration of Proje 
the decision, either to the same or to a different . 
authority, whether administrative or judicial, according to 
the prevailing system. 


(vii) The applicant should be permitted to remain in the 
country pending a decision on his initial request by the 
competent authority referred to in paragraph (iii) above, 
unless it has been established by that authority that his 
request is clearly abusive. He should also be permitted to 
remain in the country while an appeal to a higher 
administrative authority or to the courts is pending. 
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These recommendations of the Executive Committee are not binding on Canada in the 
sense of treaty obligations. However, they can be considered to be morally binding in 
light of Canada's general obligation to co-operate with the UNHCR and, particularly, 
since Canada is a member of the Committee and has publicly endorsed these 
recommendations. In effect, they set standards to assist in judging whether Canada 
has effectively implemented the Convention. 

In order to ensure that claimants are not compelled to withdraw their claims and 
leave Canada because of physical hardship or economic reasons there is also an implied 
obligation for the state to create the conditions whereby claimants can maintain 
themselves or be maintained at least at a minimum level of subsistence. The Canada 


Assistance Plan does provide a "safety net" for anyone in Canada, even if not landed as 


a permanent resident. However, since it is administered through provincial authorities 
with no responsibility for asylum procedures, this vehicle is unsuitable (certainly in its 
present form) to provide broad guarantees to claimants. The formulation of a refugee- 
determination process should, therefore, take into account the need to provide 
appropriate support for needy claimants awaiting a determination. 

The Convention does not incorporate the principle of family unity in the refugee 
definition. However, it was included in the Final Act of the Conference which adopted 
the Convention and it is observed by the majority of states, whether or not parties to 
the Convention. Treatment of family members of claimants is, then, another issue 
which should be considered in relation to a new refugee-determination process. 

of / Finally, such a process should provide for continued input from the Canadian 
[ representative of the United Nations High Commissioner for Refugees. Although the 
representative does not have a vote in relation to the determination of claims, the 


at oi of both knowledge and analysis can enhance the quality of decision- 


ot 


making which occurs. Moreover, the mere presence of this official can increase public 


confidence in the fairness and objectivity of the system. 


of Canadian Standards of Procedural Fairness: 


In providing a "fair hearing" or, more basically, "justice", the effectiveness of 
Pp g g by 


procedural standards can be over-rated. An important factor, which is often over— 
looked, is the quality of the decision-maker. Characteristics such as knowledge, 
intelligence, patience, sensitivity and plain common sense can often salvage a badly 
designed process. On the other hand, the highest of procedural standards may not be 
effective in avoiding injustice where the decision-maker is uninformed, ignorant, 
impatient, arrogant or foolish. 

Nevertheless, procedural requirements can be valuable in contributing towards a 
"fair hearing" process. They can be important, as well, by influencing the perception 
of such a process by those who are subjected to it and by observers locally and 
internationally. 

There is little question that our existing standards meet our international 
obligations in relation to refugee determination. Reference was made earlier to 
criticism of the existing process by the Canadian representatives of the UNHCR and 
others. It is true that, presently, the functions of gathering the information, analysing 
it and making a decision are divided to the extent that the quality of decision-making 
is bound to be affected. At the same time, a great many safeguards have been 
established to counter-act this difficulty, albeit at considerable expense in terms of 
delay and resources and with the result of further elongating the process. Still, there 
remains the central, glaring weakness of the absence of a satisfactory oral hearing. In 


the end, our international commitments provide very little guidance as to what 


procedural form our refugee-determination process should take. Therefore, it is 
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necessary and, indeed, desirable to design our refugee-determination process with 
reference to Canadian standards for similar types of adjudication. 

In the British tradition, Canadian courts have supervised the decision-making of 
some non-judicial bodies by imposing procedural requirements even in the absence of 
any such statutory provisions. Historically, the courts would first examine the nature 
of the decision-making function which was being exercised. If the function could be 
characterized as "judicial" in nature, then the decisions would have to be reached in 
accordance with the "rules of natural justice". Decisions which were "administrative" 
in nature were not subjected to these procedural standards. Moreover, these standards 
were applied with some flexibility so that the stringency of the procedure and the 
tolerance by the courts of a deviation would vary with the seriousness of the 
consequences of the decision and the degree to which it was characterized as "judicial" 
in nature. 

The Federal Court has held that the Minister is not bound in law to comply with 
the rules of natural justice when making a refugee determination. He is entitled to: 

... consider and base his decision on any evidence or material 

obtained from any source, without having to give a chance to 

the claimant to respond to that evidence. 
Such a broad mandate seems to fly in the face of the procedural standards imposed by 
the courts in other situations. However, it must be born in mind that the entire role of 
the courts in reviewing the procedural aspects of decision-making by tribunals has 
been based upon the interpretation of the statute granting legislative authority. 
Where the statute was silent or ambiguous, the courts could impute a legislative intent 


that the rules of natural justice be met. However, our statutory refugee- 


determination process specifies in considerable detail the procedure to be followed, 


— 


leaving less room for the imposition of judicial standards. Moreover, compliance with 
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the rules of natural justice is assessed in relation to the entire system. Thus, the 
existence of a judicial process at the Immigration Appeal Board may have influenced 


the courts in not imposing greater procedural requirements at the intial stage. 


With respect to judicial review of the processes of statutory decision-makers, ~ 
there have been some important developments in recent years. A notion of procedural 


fairness has been developed which extends beyond the rules of natural justice to 
encompass decision-making which cannot be characterized as "judicial" in nature. 
Although the procedural requirements may be minimal in these situations, basic 
"fairness" must be met. In determining the specific procedures which must be 
followed, the courts must weigh administrative efficiency against the seriousness of 
the consequences to the individual. Factors such as urgency, confidentiality, national 
security, the number of persons affected and others, are relevant to administrative 
efficiency. The consequences to an individual have been measured in relation to such 
rights as liberty, property, livelihood and good reputation. Finally, it is possible that 
refugee-determination procedures may be affected by future interpretation by the 
Supreme Court of Canada of Section 7 of the Canadian Charter of Rights and 
Freedoms dealing with "fundamental justice". 
The Task Force Report made the following comments in relation to the 

appropriate procedural standards for our refugee-determination process: 

Perhaps the most detailed protections for the fairness of 

hearings are to be found in our criminal process. That is not 

because of the stature of those who tend to come into conflict 

with the criminal law. It is certainly not because the majority 

of those who are charged are innocent. In fact, the vast 

majority plead guilty. It is seen to be crucial that the criminal 

trial be fair because of the seriousness of the consequences of a 

mistake. If that eriterion is applied to the refugee 


determination process then a very high standard, indeed, is 
warranted. 
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To return a Convention refugee to the country of persecution can have grave 


consequences, indeed. The nature of the decision is also much more "judicial" than 


"administrative" since it is essentially adjudicative. It involves factual 


determination and the application of specific criteria rather than broad policy to those 


facts. 


if 
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What standards should be considered, then, in designing a new refugee- 


determination process? Canadian legislation, judicial decisions and administrative 


practice suggest that our new refugee-determination process should take into account 


the following procedural requirements: 


To inform the claimant of the nature of the process, the role he or she is 
expected to play in it and the potential consequences. Sufficient time to prepare 
for the hearing must also be provided. 

To inform the claimant of evidence which will be considered which is adverse to 
the claim. Since a refugee applicant initiates the process in the form of a 
"claim" it is appropriate for the claimant to adduce evidence first. However, if 
prejudicial evidence is to be introduced from other sources, the claimant must 
also be made aware of such evidence and given an opportunity to respond to it. 
To allow adjournments for further preparation where evidence or issues are 
raised against the claimant which could not have been reasonably anticipated. 

To provide an effective opportunity to controvert adverse evidence. In some 
situations mere notice of the evidence (even in summary form where required by 
confidentiality) may be sufficient. In others, the decision-maker might have to 
choose between permitting actual cross-examination of the person offering the 


evidence or its rejection in whole or in part. 
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— To permit representation by counsel or an agent. (This requirement is already 
recognized in the existing legislation.) 

— To ensure that the decision-maker assesses the evidence personally (as opposed 
to relying entirely upon the recommendations of others) without pre-judgment 
resulting from any prior involvement with the case. 

= To provide a direct opportunity for the decision-maker to assess the credibility 
of the claimant. 

— To provide reasons for the decision which are proper, adequate and intelligent. 


— To provide a reasonable time to appeal the decision. 


As suggested at the outset, however, the fairness of the process will depend not 


only upon the procedural requirements, but also upon the quality of the decision- 


maker. Where refugee claims are involved, special knowledge, experience and 
sensitivity are extremely important. The decision-maker must have a keen interest in 
international developments in order to keep absolutely current with changing 


conditions throughout the world. The special trauma and reactions of the persecuted 


must be taken into account without losing sight of those who would abuse our system 


in order to gain entry to Canada for reasons other than refuge from persecution. 


ay Efficiency in the Disposition of Claims: 


Difficulties created by delay and examples of abuse were discussed in the 


attributable in large part to the establishment of an effective method of preliminary 


hme chapter. The dramatic reduction in the number of claims in Germany is 
rete: and a reduction in the number of levels of appeal. At the same time the 


/ assistance provided to refugee claimants was restricted to the availability of hostel 


}sosommodaton and non-cash, food vouchers. It is interesting to note that the number _ 
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of claims began to drop significantly before these changes were actually implemented, 
by the mere fact of public discussion of them. 


A system which is efficient will also be more humanitarian as it will provide 
bona fide claimants with a rapid determination. A more efficient system will also 
discourage abusive claims. A claimant might be prepared to come to Canada and 
make a frivolous claim if he or she is likely to be permitted to stay and to work for 
almost three years. However, that may not be the case if a final determination 
normally takes only two or three months. An expedient and resource-efficient system 


is also more likely to find wide public acceptance. 


In view of our obligation to provide access to the determination process for all 


Eh ae those who claim Convention refugee status in Canada, it is crucial that our process 
Whethd L 
Mechanrson 
~~ ss S sueeless. The existing process has no such procedure apart from the limited, internal 


treatment of "manifestly unfounded" claims by the Refugee Status Advisory 


have an effective "threshold" mechanism for rejecting claims which have no hope of 


«Committee. In establishing an effective system of preliminary "screening", three 


_issues must be addressed. 

a) The first involves the criteria for such "hopeless" claims. Phrases such as 
oan Gps Clim, "frivolous", "manifestly unfounded" and "clearly abusive" all provide some suggestion 
= as to what is meant. However, even if a specific phrase is adopted, for example, 
"clearly unfounded", how is that phrase to be defined? 

- In Canada, a judicial test has been established for cases in which the state has 
presented such a weak case that a criminally accused person need not offer any answer 
to the charge. It might be adapted to the present context in the following manner: 

A "clearly unfounded" claim is one in which there is no evidence 


presented on any one of the essential criteria within the 
definition of "Convention Refugee" or where such evidence is so 
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nantes unreliable that no reasonable person would believe 

i. 

The attempt is to bring an element of objectivity to the test and might be contrasted 
with the more subjective situation in which two reasonable persons might say to each 
other: "We both agree that there is some evidence but, on balance, I do not agree with 
the conclusion which you have reached." In this latter situation, a full hearing should 
be provided. 


> The second issue relates to who should apply the criteria and make this 


pS preliminary decision. It is central to the objective of this "screening" process that it 


{ 
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should occur at the first reasonable opportunity. In most systems, the claimant's 
earliest point of contact will be with immigration enforcement officials. Efficiency 
would, therefore, point to placing this function in their hands. 

However, the initial attractiveness of such an approach rapidly diminishes upon 
further reflection. The fact that this is a threshold decision does not make it any 
easier. On the contrary, it may be as difficult a decision as in the adjudication of a 
marginal claim since there will be borderline cases wherever that line may be drawn. 
It is, therefore, crucial that the decision-maker at this preliminary stage also have a 


thorough knowledge of country background and the sensitivity to the special plight of 


refugees which was discussed earlier. 


Stas A , The third issue relates to the form of differential treatment which should be 
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accorded to "clearly unfounded" claims. One approach might be to eliminate certain 
levels of appeal. Another might be to deny assistance or permission to work and even 
to effect removal pending any appeals or applications for judicial review. Costs 
against the claimant might also be considered where a claim is found to be "frivolous" 


or "clearly abusive". 
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In addition to the preliminary identification of clearly unfounded claims, it is 


_crucial to the efficiency of our refugee-determination process that the number of 
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_~ stages be drastically reduced. By placing the only opportunity for an oral hearing at 
a ad as “a. ate 


the "back end", our current process encourages all claimants to move through the 
entire system. It would be more logical and more in accord with other adjudicative 
processes to provide the opportunity for an oral hearing at an early stage, thereafter 
limiting the availability of appeals or further review to specific errors alleged by the 
unsuccessful claimant. Efficiency would be enhanced by an initial determination by a 
single decision-maker with the availability of review by a three-member panel. 
Obviously, duplication must also be avoided. No system with any claim to 

efficiency can tolerate a situation where duplicate claims are not only permitted but 
encouraged (through the availability of re-determination). It is true that a second 
claim might have to be considered, occasionally, because of changed circumstances in 
the country in question. However, a summary procedure of obtaining "leave" to re-_ 
apply should be required, perhaps through an application in writing supported by 


affidavit evidence. 


4. Enforcement Considerations: 


Canada's basic obligation, in this context, is not to return a Convention refugee 


who is in Canada. There is, therefore, a certain logic to tying the refugee- 


determination process to the stage at which a claimant faces expulsion i.e., during an 
inquiry. However, this has generated anomalies, duplication and disruption to the 
enforcement system which were discussed earlier. The efficiency of both the refugee 


determination process and the enforcement system would point to separating the two. 


In other words, a new process should permit refugee claims to be made independently 


of the enforcement process. 
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Nevertheless, it would appear to be necessary to hold enforcement action in 
abeyance during consideration of the refugee claim. While it might appear to be 
illogical to continue with removal proceedings while simultaneously conducting a 
separate process which could lead to a right to remain, it might be possible to continue 
the enforcement proceedings to the point of actual removal. Provision could be made 
for a refugee determination and subsequent landing to transcend such proceedings. 
What is sought is to avoid the perception that a refugee claim can be used effectively 
to delay removal. 

Certainly, there should be no limitation upon removal proceedings once a claim 
has been determined to be "clearly unfounded". For similar reasons, permission to 
study or work should be denied, ordinarily, to persons whose claims have been 
determined to be clearly unfounded. 


Consideration should also be given to removing the function of the Special 


Review Committee as a distinct stage of the refugee-determination process. 


Automatic referral of all negative determinations has resulted in a substantial 
workload for the Committee. It has also created another stage of potential delay. 
Indeed, it has been suggested that the automatic review has made the refugee- 
determination process an attractive vehicle for placing before the SRC, a detailed 
transcript of a good humanitarian and compassionate case albeit one which has not the 
slightest hope of a successful refugee determination. 

A variety of alternatives are possible. The SRC might simply operate 
independently of the RSAC with all SRC applications made directly from the field. 
Perhaps a permanent secretariat or other re-structuring would be appropriate. 

Another approach might be to place this function alongside refugee- 
determination, in the hands of the decision-maker established as part of the new 


process. The great fear, of course, relates to the experience in the early part of the 
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last decade. Then, the statutory power of a quasi-judicial body to exercise a 
discretion in relation to compassionate and humanitarian cases, led to a complete 
break-down of the system. However, control could be maintained by enforcement 
officials through the establishment, monitoring and modification of the regulations or 
guidelines (as opposed to legislation) which would be applied by the body in question. 

Another alternative might be to permit the refugee-determination decision- 
maker to exercise a discretion to refer negative determinations to the SRC provided 
the claim has not been determined to be "clearly unfounded". This would allow worthy 
eases to be considered by the SRC without attracting to the refugee-determination 
process, claims which have no hope of success. Similarly, such cases might be referred 
to the SRC by adjudicators when such grounds become apparent in the course of an 
inquiry. 

The question of permanent residence status for successful claimants is also in 
need of review. — The fact that the grant of permanent residence is now discretionary 
provides illusory protection to Canada against excessive inflows of refugees in the 
face of a refoulement principle that is embedded in law. As well, our Convention 
obligations with regard to employment, education, welfare and freedom of movement 
cannot be met in the current federal-provincial framework without the grant of 
permanent residence. There should, therefore, be a direct link between the 
Tecognition of refugee status and the grant of permanent residence. A statutory 
mechanism would have to be created to take into account current exclusions in Section 
4 of the Immigration Act and the broader cessation and exclusion clauses in the 
Convention. However, the end result would be to Canada's credit and should 
considerably reduce the processing delay between recognition of the claim and the 
grant of permanent residence which currently delays family reunification and prolongs 


the anxiety of the refugee. 
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Consideration should also be given to our obligation under Section 31 of the 
Convention which prohibits prosecution of refugees for what are, in effect, 
immigration offences connected with gaining de facto asylum from a country of 
persecution. For example, the use of forged documents, surreptitious entry or other 
devices to gain admission may constitute offences under either or both of the Criminal 
Code and the Immigration Act. While some form of legislative recognition of Section 
31 of the Convention might be desirable, there are considerable difficulties in 
attempting to fulfil this obligation through legislation rather than prosecutorial 
discretion. 

Finally, consideration should be given to the reality that positive determinations 
of sensitive claims from certain countries could adversely affect Canada's bilateral 
relations with those countries. While it is important that bilateral relations not be 
unnecessarily jeopardized, it is also crucial that the objective consideration of specific 
claims not be prejudiced or even appear to be prejudiced by such considerations. 

Under the present Act, section 45(1), in effect, postpones the refugee- 
determination process pending determination of whether a removal order or departure 
notice would otherwise be made or issued. Presumably, if a claimant were 
gratuitously granted landing while a claim was pending, that claim would be 
superfluous. In such circumstances, it might be desirable to establish a procedure 
whereby the Minister might informally "short circuit" the refugee-determination 
process by granting landing before a refugee-determination is made. The basis of our 
international obligation is to provide refuge to the persecuted. If that obligation can 
be fulfilled, in exceptional cases, without creating an untimely international incident, 


perhaps a mechanism should be available to do so. 
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CHAPTER FOUR: ALTERNATIVE MODELS 


i Introduction: Earlier Proposals: 


During the process of re-assessment and criticism of the existing refugee- 
determination process, a variety of alternative models has been advanced. The Task 
Force Report recommended: - 

The Immigration Act should be amended to eliminate the 
present three-stage process of refugee determination. It should 
be replaced by a single body to hear and decide all refugee 
claims. The present RSAC could be transformed to fulfil such a 
function. If the initial determination is to be made by an 
individual member of the "refugee determination tribunal" an 
appeal might be provided to a full panel. The role of the IAB 


would be eliminated and subsequent review would be at the 
Federal Court level. 


However, the Report provided no further details with respect to this proposal. 

/ The Immigration Section of the Canadian Bar Association (Ontario) advanced a 

/ proposal whereby the ee would still commence with an examination under oath by 
a senior immigration officer. The transcript would be reviewed by a single member of 
the RSAC who could accept or reject the claim. If rejected, an oral hearing would be 
provided by a three member panel. If rejected by a single member, but designated 
"frivolous", the oral hearing would only be permitted following a further review of the 
transcript by a three member panel. 

A number of reservations may be expressed with respect to this scheme. It still 
depends upon an initial separation of the claimant from the decision-maker with all of 
the problems associated with the expertise of the examiner and the opportunity to 
meet prejudicial evidence. The oral hearing is still provided at the "back end" of the 


process rather than at the outset. Moreover, conducting the oral hearing before three- 
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member panels would impose a considerable burden upon the time of Committee 
members. 

(3) The Association of Immigration Lawyers of Quebec emphasized the advantages 
of having claims determined regionally. Their proposed process would commence with 
an affidavit by the claimant similar to the one now used in an application for re- 
determination, which would provide a summary of the claim. An opportunity would 
then be provided for the Canada Employment and Immigration Commission and for 
amicus curiae counsel (with consent of the claimant) to intervene. Since the proposed 
decentralized system of hearings would make it difficult for the UNHCR 
representative to participate, a role is envisaged for the latter in co-ordinating this 
amicus curiae representation. 

Oral hearings would be provided locally by three-member panels which would 
actually make the determinations rather than make recommendations. The main 
thrust of this aspect was to remove the Minister from diplomatic pressures. 
Nevertheless, the Minister's directives would be strengthened by giving them the 
status of regulations rather than that of guidelines. 

Once again, the use of three-member panels to conduct the initial oral hearing 
may be extravagant and not in accord with the more normal process of having the 
evidence and initial decision taken by a single person with a review for specific errors 
by a panel. The proposed complete decentralization detracts from the UNHCR's 
guideline that there be a single, central authority for examining claims and taking 
decisions in the first instance. Centralization encourages consistency as well as a 
more effective role for the UNHCR representatives with the corresponding benefits 


described earlier. 


(&) _A detailed proposal, in the form of a draft brief under consideration by an von 4 
association of organizations, recommends that the Refugee Status Advisory _ 
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Committee be reconstituted as the Refugee Review Board with final decision-making 


authority subject only to judicial review in the Federal Court. 


The process would commence with a detailed interview by a staff officer of the 
board, which would be recorded. The interview would be flexible and would provide an 
opportunity for the claimant to set forth all of the details of his or her claim. The 
officer would then submit a report to the Board which would summarize the facts and 
reasons and would recommend: 

(a) that the claim be accepted outright without the need for an oral hearing; here, 
the report would be reviewed by a single Board member for confirmation or 
referral of the claim for an oral hearing; or 

(b) that an oral hearing be conducted; or 

(c) that the claim be rejected as manifestly unfounded, the claimant would be 
permitted to respond in writing to a three-member panel of the Board which 


would confirm the rejection or refer the claim for an oral hearing. 


Oral hearings, when provided, would be conducted by three-member panels. The 
report of the officer and the reasons in relation to any subsequent review would be 
available to the claimant. The transcript would only be required in certain 
circumstances, 

This proposal would involve the UNHCR through provision of the staff officer's 
report and the opportunity to participate at subsequent stages. Details are provided as 
to what would constitute a manifestly unfounded claim. The proposed standard is, 
essentially, the one discussed earlier with the addition of two specific situations i.e., a 
second claim where there has been no change in the facts and a claim based solely 
upon the already rejected claim of a spouse. This proposal would eliminate 


completely, the role of the Immigration Appeal Board in the refugee-determination 
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| process, freeing it "to deal more efficiently with appeals to it from other areas of 
jurisdiction". 

In recommending three-member panels, the proposal stresses that the seriousness 
of the decision requires a shared decision. However, no appeal is provided, leaving 
only judicial review by the Federal Court on the very narrow existing grounds. The 
UNHCR guidelines do state that a level of appeal of the initial determination should 
be available. The initial "screening" role of the Board officer appears to be well- 
conceived. However, the function envisioned there would require all of the qualities 


of expertise, knowledge and sensitivity required of Board members. If an appeal is to 


be provided, it might be preferable, again, to provide a full hearing by a single person 


at the initial stage and employ the panel to fulfill the reviewing or appellate function 


The disruption to the inquiry process caused by refugee claims was discussed 
earlier. As one commentator observed: 
The net result of this phenomenon is to render a large 
proportion of the inquiry system a conduit for other decision- 
making processes, This is inefficient, expensive and 
demoralizing for adjudicators. 
The problem has led to the suggestion that adjudicators be given the authority to make 
a preliminary determination of refugee claims simply to determine whether or not 
they are "manifestly unfounded". If so, the regular enforcement process could 
continue uninterrupted by further adjournments. 
The "basic requirements" for a refugee-determination process which were 
developed by the United Nations High Commissioner for Refugees were quoted earlier. 


More recently (Sept. 3, 1982), the UNHCR Sub-Committee on International Protection 


- 46 - 


provided elaboration on the special procedures which might be employed to screen out 
"manifestly unfounded" claims: 

While measures for dealing with manifestly unfounded and 

abusive applications should indeed be effectively pursued, the 

necessary safeguards for ensuring that genuine applications will 

thereby not be erroneously rejected should be maintained. It 

should not be overlooked that the question as to whether or not 

an application is manifestly unfounded or abusive does involve a 

substantive evaluation which is not dissimilar to the evaluation 

carried out when dealing with refugee applications generally. 

The rejection of an application as manifestly unfounded or 

abusive should therefore only be decided by or after reference 

to the authority to which applications for refugee status are 

normally referred. 
The proposal that immigration adjudicators perform a preliminary "screening" function 
would, therefore, be a departure from UNHCR guidelines. 

The emphasis upon making the same authority responsible for both pre-screening 
and actual determination is understandable when related to the qualifications required 
for judging refugee claims. These include: a knowledge of International Law as it 
applies to refugee-determination; a current knowledge of human rights issues in 
countries of origin; sensitivity to the apprehension which refugees might have in 
recounting experiences of persecution or in dealing with state officials of any kind. 
Reference was made earlier to the difficulties created by our present system imposing 
the demand for such expertise not only on the RSAC but also on senior immigration 
officers and the Immigration Appeal Board. To design a new system on a similar basis 
would be to ignore the lessons of our experience with the existing system. 

In terms of efficiency, a quick disposition at the inquiry stage is attractive. 
Presumably, however, not all adjudicators would receive the special training and 


continual "up-dating" required for refugee determinations (even of a preliminary 


nature). In most cases, then, it would seem necessary to adjourn the inquiry at least 
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once in order to come before a specially qualified adjudicator. Moreover, the 
preliminary nature of this "screening" decision would not eliminate the need to hear all 
of the evidence. If the claim were found not to be manifestly unfounded, it would be 
necessary for all of the evidence to be re-considered by another body in order to make 
the refugee determination. This is the kind of duplication which should be avoided in a 
new process, 

In sum, the proposal that immigration adjudicators assume an initial "pre- 
screening" role has considerable merit, at first blush. On further examination, it 
would only perpetuate some of the problems of the existing system. Indeed, the 
proposal arises out of the context of the existing process whereby claims are made, 
ordinarily, during the course of an inquiry. The inquiry process would receive far 
greater benefit by the more fundamental reform of freeing it completely from the 
burden of accommodating refugee claims. In other words, it is possible to structure a 
new refugee-determination process in such a manner that it could operate 
independently of immigration inquiries with the only restrictions being related to the 
execution of removal orders. 

All of these proposals contain valuable suggestions with varying emphasis on 
different aspects of the process. A myriad of further variations is conceivable. 
However, in order to provide some focus as to the available alternatives it may be 
useful to think in terms of various "models". In the next section, brief consideration is 
given to "The Administrative Model". Under the following section, three alternatives 


for "The Judicial Model" are raised. 


2. The Administrative Model: 
Clearly the most efficient model for determining refugee claims is one in which 


the claim is determined immediately by an immigration enforcement official. The 
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procedure could remain entirely informal and flexible. For example it could consist 
merely of an interview of the claimant in the official's office. The conduct of the 
interview, or the possibility of further interviews or separate inquiries on the part of 
the official, could all be left to the official's discretion. 

While such an approach might appear to be completely arbitrary, perhaps it 
should be assumed that the official will act in good faith and in the full spirit of the 
U.N. Convention. The decision could be reviewed by an administrative superior and, 
ultimately, there would be public accountability through the Minister's political 
responsibility for the actions of his officials. 

Of course, a number of variations are possible. Special committees of officials 
might be established for the initial determination or for review purposes. Forms or 
other documentation might be prescribed. Guidelines might be established. However, 
the essential feature of this model is that it is administrative in nature with the 
decision-making function residing in immigration enforcement officials. 

The UNHCR "basie requirements" do not dictate that the refugee-determination 
process be either administrative or judicial in nature. However, a separation from 
normal enforcement functions is contemplated. The first requirement is that 
enforcement officials refer claims to a "clearly identified authority — wherever 
possible, a single central authority" for determination of the claim. 

Indeed, the previous representation of Employment and Immigration Commission 
officers on the RSAC, as part-time members, was the subject of some criticism by the 
UNHCR: 

We are thinking here of the possibility that factors related 
more to typical immigration questions than to claims for 
refugee status may play a part in the decision reached. We 
have from time to time had to remind the RSAC that questions 


such as whether the applicant will be able to successfully settle 
in Canada and whether a positive decision in a certain case will 
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"open the floodgates" to other similar cases, are not proper 
considerations. 
The draft brief, referred to in the previous section, also stressed the importance of 
this consideration in relation to the "Refugee Review Board" which it had proposed: 
[It] should be entirely separate from the Immigration 
Commission. It is important that this quasi-judicial body be 
seen by the public and its members as entirely independent 
from the Immigration Commission. The determination of 
refugee status and the determination of immigration status are 
founded on fundamentally different considerations and the 
processes must be perceived as independent of each other. 
It was pointed out in the first chapter that in the initial stages of the evolution of our 
system of refugee-determination, the decision-making was, essentially, administrative. 


However, that evolution has now reached the stage where a change of direction is not 


likely to receive the support of the Canadian public. 


3. The Judicial Model: 

(a) General: 

At the other end of the spectrum of decision-making is a model which is purely 
judicial in nature. A judicial trial provides the ultimate model of procedural fairness. 

Detailed rules of procedure are formally established. In civil cases there are 
written "pleadings" whereby both parties state their positions in detail. There are 
"discovery" procedures whereby one party can explore the case of the other through 
questioning and examining documents prior to the actual trial. At the trial, there are 
rules governing what evidence may be presented. Certain types of evidence, such as 
hearsay, are automatically excluded as being potentially unfair. In serious criminal 
trials there is an indictment or charge, a preliminary inquiry and even stricter 


procedures and more rigidly applied rules of evidence. 
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An important feature of judicial trials is that all evidence must be introduced in 
the trial forum. For example, the trier of fact is not permitted to take into account 
information gathered in a previous trial or through personal experiences. Only in very 
narrow circumstances may "judicial notice" be taken of "notorious" facts. As a result, 
there is no need for expertise on the part of the trial judge in relation to the subject 
matter of the case. A trial judge may be expected to hear complex cases involving 
corporate mergers on one day and labour strife on another. 

These strict rules and detailed procedures create a greater need for legal 
representation so that evidence may be properly presented and opposing evidence may 
be challenged. We have also adopted an "adversary" process whereby each side 
presents its case in its most favourable light and attacks the weaknesses of the other. 
The judge does not conduct an active inquiry but remains passive, hearing all of the 
evidence and arguments and rendering a decision. 

The impartiality of the judge is extremely important and has been recognized by 
our constitutional provisions. For example, the salaries and pensions of federally 
appointed judges are fixed, not by the executive branch of government, but by 
Parliament itself. Appointments are made until the age of 75 in the case of superior 
court judges and removal requires an address of both Houses of Parliament. 

Are such high standards of procedural fairness appropriate for the refugee- 
determination process? In considering this question, it is important to remember that 
these standards are reached at a considerable cost. Such a process is very slow and it 
is very expensive. It can also be insensitive to special dynamics which are operative in 
some specialized subject areas. 

It is these considerations which led to the development of systems of "quasi- 
judicial" decision-making which fall outside of the judicial structure. To-day, the 


decision-making in these other forums is considerably more voluminous than that of 
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the courts. Labour relations, municipal planning, transportation, communications, 
energy, and many other areas are regulated primarily by non-judicial decision-making. 


The shortcomings of judicial decision-making with respect to time, cost and 


‘subject expertise all point to the need to establish our refugee-determination process 
on other than a purely judicial model. The importance of special expertise and 
sensitivity has been mentioned more than once in this discussion. The potential for 
refugee-determination to be abused in order to avoid regular enforcement processes 


urges upon us a system which is both simple and fast. 


Ther ique features of refugee-determination which also suggest the 
inappropriateness of a purely judicial model. Unlike ordinary judicial proceedings, 


refugee-determination must always be made available to the claimant in private 
because of the fear of further persecution on the part of the claimant. The 
participation of the UNHCR representative in the determination process is also a 
feature which would be entirely foreign to judicial processes as we know them. It 
therefore seems highly desirable to place the determination of refugee status in 
Canada, not with the courts, but with a highly specialized "quasi-judicial" tribunal. 
The present role of the Minister would normally be incompatible with a quasi-judicial 


model. 


(b) Alternate Models: 

Three alternative approaches are suggested here. The first, essentially, follows 
but attempts to "streamline" the existing process. The second would place the entire 
process within the Immigration Appeal Board. The third would place it entirely within 
a new Refugee Status Determination Board. 

There is some attraction to building from the existing structure rather than 


introducing an entirely new approach. It would permit further development to occur 
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as the logical outgrowth of practical experience rather than in a vacuum. With that 
starting point, a model could be constructed providing for the initial determination by 
a member of the Refugee Status Advisory Committee and an appeal to the 
Immigration Appeal Board. 

The role of the senior immigration officer could be eliminated completely with 
the RSAC member providing an oral hearing and determination at the first instance. 
(One variation might be to continue to involve a central panel of the RSAC in a similar 
manner to the procedure now followed for the pilot projects.) The present two-stage 
"re-determination" process could be replaced by an appeal to a three-member panel 
based on specified allegations of error of fact or law by the RSAC member. 

A second approach might be to eliminate the Refugee Status Advisory 
Committee completely and place the entire refugee status determination process 
within the jurisdiction of the Immigration Appeal Board. A single member of the 
Board could make the initial determination while appeals could go to a panel of three. 

There are, of course, real and perceived difficulties in selecting appellate panels 
from amongst colleagues. However, this option could also be considered in the context 
of some re-structuring of the Immigration Appeal Board itself. There may well be 
room for inereased decision-making by individual members in other areas. With 
increasing numbers and geographical distribution, there may also be a greater role for 
a centrally located appellate or review division. 

However, an inevitable limitation on the Immigration Appeal Board's 
effectiveness as an adjudicator of refugee claims is the problem of expertise. It is 
inevitable since the Board's involvement in other areas of immigration adjudication 
will automatically restrict its capacity to concentrate entirely upon refugee matters. 

_A third alternative is to transform the Refugee Status Advisory Committee into 


a Refugee Status Determination Board. The newly constituted body could be 
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structured exclusively to deal with refugee claims. Again, initial determination could 
be conducted by a single member with an appeal, possibly to a centrally located 
appellate division. 

In this model, the role of the Immigration Appeal Board would be eliminated 
completely. Nevertheless, provision might be made for members of the IAB to hear 
refugee claims at first instance on an ad hoc basis by mutual agreement of the two 
chairpersons. Another possibility might be to arrange for one IAB member to sit with 
two RSAC members on appellate or review panels. Such a limited approach would 
permit some IAB members to continue to utilize their experience and interest in 
refugee matters while, at the same time, providing an opportunity to bring fresh 
perspectives to the new Board's deliberations. 

Of course, judicial review in the Federal Court would still be available in 
relation to whichever model is ultimately selected. However, a complete and 
straightforward hearing process at the initial stage followed by a clearly defined 
appeal should significantly reduce the potential area of judicial review available under 


the present convoluted process. 


(c) Relation to Immigration Mechanisms: 


Whichever model of decision-making is ultimately adopted, it should permit 
refugee claims to be made independently of the enforcement process, as suggested in 
the previous chapter (section 4). In separating the refugee-determination process from 
the enforcement process, the anomaly of "in-status" and "out-of-status" claims would 
be eliminated. A claimant would be permitted to apply once while in Canada, 
whatever his or her status might be. A subsequent claim should be permitted only with 
leave, upon written application, and only in exceptional circumstances such as relevant 


changes in the political situation in the country in question. 
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In order to avoid the present problem of "bottlenecks" in the enforcement 
process, it may be desirable to permit that process to proceed simultaneously with 
refugee-determination proceedings. The only restriction might be that no removal 
order could be executed while a refugee determination were pending. Once the 
determination occurred, such an order could automatically become either operative or 
revoked. 

Nevertheless, co-ordination between the two processes would be essential. For 
example, enforcement officials should be informed automatically of every refugee 
claim which is made. In the event that enforcement officials feel that a refugee 
claimant is one described in section 4(2), that issue should be adjudicated, at an 
inquiry, simultaneously with the refugee determination. The issue of "prior 
protection" should be dealt with as part of the refugee-determination process. 
Enforcement officials should be permitted to attend at refugee-determination hearings 
and present evidence or make submissions. 

It was suggested in the previous chapter that automatic referral of all negative 
determinations to the Special Review Committee should cease. Since this is entirely 
an informal administrative procedure and probably should remain so, it is not of 
immediate concern in relation to proposed legislative changes. 

Nevertheless, it may be observed that the basically sound and generous 
establishment of this procedure has imposed a significant burden upon the refugee- 
determination process. It has been observed that some refugee claims are now being 
made with the sole purpose of providing a complete transcript of a compassionate or 
humanitarian case for consideration by the SRC. In other cases, it has been suggested, 
refugee claims are made solely to obtain permission to work pending the outcome of 


an SRC application. 
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A basie re-structuring of the SRC process may be timely and should be 
considered by the Employment and Immigration Commission in conjunction with 
legislative changes to the refugee-determination process. The alternatives raised in 
the previous chapter might be considered but the important point is not to ignore the 
inevitable "inter-play" of the two processes. 

Another corresponding process requiring co-ordination with refugee- 
determination is that of granting permanent residence to successful claimants. Any 
review of refugee-determination would be remiss in not addressing this basie issue 
together with the implications raised in the previous chapter and others. Similarly, 
consideration should be given to our obligation under section 31 of the Convention 
which was also raised in the previous chapter. 

Finally, any review of the existing process should recognize that, in exceptional 
circumstances, the Government may wish to avoid a positive refugee-determination of 
a sensitive claim which could seriously affect Canada's bilateral relations with the 
country in question. The process which is ultimately adopted should leave room for 
the Minister to grant refuge without a formal determination of Convention refugee 
status through landing by discretionary Order-in-Council, thereby rendering the 


refugee claim superfluous. 


(d) Clearly Unfounded Claims: 


The need for a procedure to deal efficiently with "frivolous" or "abusive" claims 
was also discussed in the previous chapter (section 3). Again, whichever decision- 
making model is adopted, careful consideration must be given to incorporating an 
effective procedure for disposing quickly of hopeless claims and, thereby, also 
permitting substantial claims to be assessed more quickly. It has been argued that the 


temptation to place this preliminary determination in the hands of enforcement 
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officers or immigration adjudicators must be resisted. The same individuals who 
determine refugee status should also determine whether a claim is "clearly unfounded". 

In addition to suggesting criteria which would define this standard, the earlier 
discussion suggested that differential treatment must be accorded to "clearly 
unfounded" claims. In view of the potential consequences envisioned, it may be 
desirable to have some form of automatic review mechanism. For example, if the 
preliminary determination of "clearly unfounded" were based on the assessment of an 
affidavit by one member of the board in question, it could be required that the 
assessment be confirmed by a second member, acting independently. 

Once a claim has passed the "clearly unfounded" hurdle, i.e., is scheduled for an 
oral hearing, other consequences should flow: work permits should be permitted 
automatically; other assistance should be made available in destitute cases; article 31 
of the Convention should be operative with respect to prosecutions; removal should not 
occur pending final determination. Such benefits would not be available to a claimant 
with a "clearly unfounded" claim. Obviously, an effective co-ordinating mechanism 
would also be required here to ensure that the Employment and Immigration 


Commission is informed immediately of the preliminary determination. 


(e) Other Procedural Considerations: 

The basic thrust of any new process envisaged in the models suggested earlier is 
to compress the present, elongated process. The refugee status determination 
functions now carried out by the adjudicator, the senior immigration officer, the 
Refugee Status Advisory Committee, the Minister's delegate and the Minister would 
all be concentrated in one highly specialized body. A system of oral hearings would 


have to be established with members of this body located, for example, 
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in Montreal, Toronto, Winnipeg and Vancouver. (The first two cities account for 
approximately 80% of all claims.) 

In the absence of the examination by a senior immigration officer, it would be 
necessary to establish some form of initiating device. The earlier suggestion of the 
filing of an affidavit by the claimant has considerable attraction. Assistance in 
preparing such affidavits could be provided by community associations, the UNHCR 
Office, lawyers or staff of the refugee-determination body. Copies should be sent 
automatically to the UNHCR Office and to the Employment and Immigration Canada. 

If the claim contained in the affidavit is not rejected as "clearly unfounded", an 
oral hearing would be scheduled. The actual hearing would be before a single member 
who might commence by stating: 

Your affidavit is on the record of these proceedings and I have 

read it carefully. Is there anything you wish to add? 
When the claimant has finished, the member might question the claimant with respect 
to the affidavit and for additional evidence, which would be given under oath. Other 
witnesses could then be called and questioned and submissions made. The hearing 
would not be conducted as an adversary process but on the basis of the member 
eonducting an inquiry. Cross-examination should be permitted to call evidence. 
Cross-examination by the claimant or the Commission would be permitted only with 
leave and in the manner and on the issues permitted. 

This new body should be given, by statute, considerable flexibility to establish 
and vary its procedures. The rigidity of the existing statutory provisions with respect 
to the examination under oath and the review of transcripts, should be avoided. 

Indeed, technological innovation might be better utilized. For example, all 


hearings might be video-taped rather than transcribed automatically. The hearing 


-58 - 


member, claimant and appellate panel might gain great assistance by being in a 
position to "sean" the video-tape for key passages. If necessary, the entire tape could 
be reviewed. In addition, satellite communications might be adopted to permit 
regional members to participate on review panels. 

Authority should be provided to accept affidavit evidence with a corresponding 
discretion in relation to weight. Authority should also be given to a "hearing" member 
to dismiss a claim as "clearly unfounded" where there is undue delay in scheduling a 
hearing. All of these procedures and consequences need not be specified in the 
legislation provided it is broad enough to accommodate them and specific enough to 
establish basic guarantees. Other details can be provided by regulations and internal 
rules, 

The review or appellate procedure should allow an opportunity for the claimant 
to address any alleged errors of fact or law which might have been committed by the 
initial hearing member. This proposal contemplates the most complete hearing and 
Opportunity being provided to the claimant at the initial stage. The hearing officer 
would be expected to explore, in detail, every reservation he or she might have about 
the claim. Proper, adequate and intelligent reasons should be provided following each 
determination together with a reasonable time to appeal the decision (from the time 
of receiving reasons). 

Further review should also be permitted in exceptional circumstances such as a 
change in the political situation in the country in question. While such further review 


would be infrequent, the contingent possibility should be available. 


(f) Costs 
It is not easy to assess the cost implications of adopting a new refugee status 


determination process in the form of one of the alternative judicial models suggested 
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earlier. What is clear, however, is that it is difficult to envision a process which could 
be more wasteful of time, resources and good-will than that which presently exists. 
The irony is that it achieves even less in terms of procedural fairness than those more 
simplified models. 

It is, therefore, likely that reforms along the lines outlined here could result in 
savings to the Canadian taxpayer. It is not simply a question of the efficiency of 
decision-making. There are also considerations such as the cost of lengthy detentions 
and the maintenance of destitute claimants during long delays. Moreover, there are 


non-financial "costs" — the potential for abuse and the basic integrity of our system. 


(g) The Refugee Definition: 


Finally, if the refugee-determination process is to undergo legislative change, 
re-consideration should be given to supplementing the definition of Convention refugee 
which is presently contained in our Act. The inclusion of the entire refugee definition 
contained in Article 1 of the Convention has proven to be practicable in a number of 


other countries. 
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CHAPTER FIVE: CONCLUSION 


The process of determining the validity of refugee claims within Canada does not 
affect a large number of people. However, it does affect a small number of human 
beings in a very intense and dramatic way. The observation has been made that while 
capital punishment has been removed from the sentencing powers of the Canadian 
criminal courts, an erroneous refugee determination could, in effect, result in a death 
sentence if the applicant is returned to the country of persecution. 

Canada's Immigration Act specifically recognizes as part of our immigration 
policy: 

..ethe need to fulfil Canada's international legal obligations with 

respect to refugees and to uphold its humanitarian tradition 

with respect to the displaced and the persecuted. 
Our international obligation to refugees must, of course, be fulfilled in tandem with 
immigration enforcement. Every sovereign state also has an obligation to itself and to 
its citizens to maintain the integrity of its borders. In recent years, the inter- 
relationship of our national and international obligations has generated conditions 
which require a direct response. 

Our refugee-determination process has been of great concern to a number of 
individuals and associations who have played a significant role in urging and gaining 
improvements in recent years. However, there are limits to the changes which can be 
achieved without the enactment of legislation. 

Legislative priority is always difficult to obtain when there are so many 
important issues requiring a legislative response and public debate. That is 
particularly true where amendment is sought to legislation such as the Immigration 


Act which was subjected to major revision within the last decade. Nevertheless, the 
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largely humanitarian and non-partisan components of the changes which are required 
leave room for optimism that a publie and, subsequently, a political consensus may be 
possible. 

The existing refugee-determination process in Canada has serious shortcomings 
which must be addressed as quickly as possible. However, considerable momentum for 
reform already exists. What is required at this stage is to crystallize the specific form 
which legislative changes should take and generate sufficient public support to 
establish the political will to act. 

It is important that those members of the public who have contributed so much 
in the past, together with others who have much to offer in the future, join in this 
crucial and noble task. Successful legislative change will require continued critical 
judgment as well as public support. However, with these elements, Canada's refugee 
status determination process can continue to evolve to the stage where it may be 


considered a paragon to which all nations might aspire. 
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